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PREFACE TO THE THIRD EDinON. 


It is over twenty years since the Second Edition of 
this volume was published. Several Acts have since been 
either replaced or amended. The time has come, there- 
fore, for bringing the volume up-to-date. Amendments 
effected to the several Acts up to the 1st of September 
1943 have been incorporated. This opportunity has been 
taken to omit all the Acts that have been repealed and to 
include the Indian Penal Code and the Indian Evidence 
Act, as in force in Mysore. 

Bangaloee, O. NAEAYANASWAMY NAIDU, 

Is^ September 1943. Secretary to Government, 

Law Department, 




PREFACE TO THE SECOND EDITION. 


In bringing the book np-to-date the following Acts 
have been omitted as they are completely repealed by 
later Eegulations as indicated in the third column of the 
Table of Acts contained in pages (iv) to (viii) : — 

Act XXVII of 1860 

» V 1861 

„ III „ 1867 

XXIII 1870 
„ III 1877 

„ XV „ 1877 

XII „ 1879 

i9TH Febeuary 1923, J. APPAJI GOWDA, 

Bangalore Giiy. Assistant Secretary to the Govern- 

ment of Mysore, Legislative Dept.- 




PEEFACB, 


This volume, which has been prepared under the 
orders of the Government of Mysore as the first step 
towards the issue of a complete Code of the laws in force 
in Mysore, comprises* the Acts introduced during the 
period of the administration of the State by the British 
Government on behalf of His Highness the Maharaja and 
continued in force by the proclamation issued by His late 
Highness Sri Chamarajendra Wodeyar Bahadur on the 
26th March 1881 on assuming charge of the Government. 
It does not, however, include Acts which have ceased to 
be in force; nor the following Acts which have been 
reserved for revision in the near future : — 

The Indian Penal Code, Act XLV of 1860, as amended by Acts 
XXVII of 1870 and XIX of 1872 ; 

The Whipping Act, VI of 1864 ; 

The Court Pees Act, VII of 1870 ; 

The Indian Evidence Act, I of 1872, as amended by Act, XVIII 
of 1872 ; and 

The Indian Stamp Act, I of 1879. 

2. A table of the Acts mentioned in Parts I, II, III 
and IV of the Schedule to the Instrument of Transfer is 
prefixed, showing as regards each Act whether it has been 
repealed or otherwise affected by legislation, and, if not 
wholly repealed, how it has been disposed of. Where an 
Act has been amended or partially repealed and afterwards 
totally repealed, the total repeal only has been entered in 
the list. And where an Act has been wholly repealed or 
spent or has expired, the entries relating to it are printed 
in italics. 

3. In reprinting the Acts, the chronological arrange- 
ment adopted in the Schedule to the Instrument of 
u’l'Q.rjQfftr Vi as been followed. 



TUI 


Each Act is preceded by the Notification extending it 
to Mysore, Except in a few instances where they have 
become inoperative, the directions contained in such 
Notifications in regard to the omission or alteration of 
particular provisions, as well as repeals and amendments 
enacted by law, have been given effect to in their proper 
places, references thereto being given in foot notes, or, in 
the case of repeals or omissions of entire sections, opposite 
to their marginal notes. 

4. The interpretation of the Acts comprised herein 
is subject to the directions contained in the Notifications 
printed below, which were issued by the Government of 
His Highness the Maharaja after the Eendition. 

5. A short Index is appended to the volume. 

♦ 

K. 8. CHANDRASEKHARA AIYAR, b.a., b.l., 

Assistant Secretary to the Government of Mysore^ 

Legislative Department. 

Ba:sgalore, 

The 9fk October 1899, 



“ Whereas the government of the territories of Mysore 
“heretofore administered on our behalf by the British 
“ Government has this day been transferred to us by 
“the proclamation of His Excellency the Viceroy and 
“ Governor-General of India in Council, dated this 25th 

“ day of March 1881, 

“ We do hereby further declare that all laws and rules 
“ haYins the force of law now in force in the said territories 
“shall continue to. be in force in the said territories.” 
— Extract from ProclQ,mation issued, by Sis Highness 
Maharaja Sri Ghamarajendra Wodeyar Bahadur. 
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(Vide para 4 of Preface.) 

NOTIFICATIONS BY THE GOVERNMENT OF HIS 
HIGHNESS THE MAHARAJA OF MYSORE. 


(l) Notification No 24, dated the 28i7i April 1881. 

In all Notificafeions and Rules having the force of law in Mysore 
where the words Judicial Commissioner and “ Court of the Judicial 
Commissioner” now occur, the words ‘'Chief Judge” and “Chief 
Court ” shall henceforth be read. 


(2) Notification No. 153, dated the 9mA September 1881. 

In all Acts, Rules and Regulations now in force in Mysore, the 
expressions “ The Government of India ”, “ The Governor-General of 
India in Council ” and “ Local Government ” shall denote “ The 
Government of His Highness the Maharaja of Mysore.” 


(3) Notification No. 92, dated the 31st July 1885. 

His Highness the Maharaja is pleased to point out that the Rules 
of Interpretation laid down in Notification No. 153, dated 2nd 
September 1881, published at page 121 of the Mysore Gazette of 3rd 
September 1881, do not apply to those parts of the x^icts of the British 
Legislature which apply in terms to British subjects in the dominions 
of Princes and States in India, in alliance with Her Majesty, and 
which, for the reason and to that extent, have the force of law in 
Mysore by virtue of the authority of the British Legislature. 

2, His Highness is further pleased to direct that the above- 
mentioned Notification No. 153, dated 2nd September 
«Smoe repealed 1981 , shall not apply 10 the General Clauses Act 
on^99 (I of 1868,^ or to Section 230 of the Indian Penal 

Code as amended, by Act XIX of 1872, or to the 
Indian Coinage Act XXIII of 1870.) 



X 


Table of Acts mentioned in Parts, I, II, III and IV of the 
Schedule to the Instrument of Transfer. 

PART I. — ijcneral Acts. 


Number and year 

Title or fbort title ‘ 

1 

Whether repealed or 
otherwise affected 
by legislation 

1 

1 How disposed of 

1 

1 

0 

3 j 

4 

>] SIX of 1650. ^ 

f 

Cojicoming the bind- 
iiig of Apprentices 
dn pai't. 1 

i 

! Eepealed in part, be- 
1 fore the extension 
of the Act to Mysore, 
by Acts XIV of 1870 
and XVI of lb74. 

2—10 

SLVotlb60 ... 

] 

j The Indian Penal 

1 Code. 

Amended up-to-date 

31—189 

[b]Xotl8CS ... 

1 

1 

1 

1 The Indian Sueces- 
j sion Act, 1865. 

I 

j 

Eepealed in pai't by 
Acts VII of 1870 
and XV of 1877*, also 
before the extension 
of the present Act to 
Mysore, by Act 
XXIV of 1867. 

Amended by Act I of 
1922 and Act XVII 
of 1938. 

225—331 

V of 1866 i 

1 To provide a summary 

1 procedure on Bills 
! of Exchange, and 
to amend in certain 
respects the Com- 
mercial Law of Bri- 
tish India. 

Eepealed in pare by 
Act IX of 1872 and 
by Act X of 1877 
as amended by Act 
XII of 1879, section 
99. 

332—333 

XXI a 1868 ... 

The Native Converts’ 
Marriage Dissoiu- 
tion Act, 18C6. 

! Repealed in part by 

1 Act VII of 1870; 
j also before the ex- 
1 tension of the Act 
[ to Mysore, by Act 
XVI of 1874. 

1 

CO 

XXT 01 1867 ... 

i 

For the regulation of 
printing pre.ases and 
newspapers, for the 

1 preservation of 
• copies of books print- 
' ed. in British India, 
and for the registra- 
tion of such books. 

Amended by Act I of 
1894, certain words 
in section 18 repeal- 
ed by Act XI of 1933. 

345-366 

xxviofmo ... 

The Fni>Q}ii, Acf, 1870 
{in pari). 

Mepenled in part, 
he fore the extension 
of the Act to Mysore 

1 by Acts XII of 1878 
and XVI of 1874; 
and amended by Acd 
XIV of 2878. Oom- 
pletely repealed hy 

86T-876 

I of im 

The Cattle Trespass 
Act, 1671. 

1 

ActXLIofl94S, 
Amended by Act VUl 
of 1892 and Act IV 
of 1939. 

377-389 


E®*] Applies only to European and Eurasian children. 
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Number and year 

Title or short title 

Whether repealed or 
otherwise afiected 
by legislation i 

How disposed of 

1 

2 1 

1 

3 

4 

XXIII of 1871 ... 

1 The Pensions Act, 
1871 ; (in part). 

1 

1 

390—893 

I of 1872 

The Indian Evidence 
Act, 1872. 

Amended up-to-d ite 

407- 477 

JX of 1872 

The Indian Contract 
Act, 1872. 

Repealed in part by ' 
Act I of 1877. 1 

Amended by Acts VI | 
of 1892 and IV of' 
1912. 

Chapter VII was re- 
pealed by Act V of 
1932. 

Amended by Act VI 
of 1932. 

Some portions were 
repealed by Act VI 
of 1936. 

477—544 

[a] XV of 1872... 

The Indian Christian 
Marriage Act, 187*2 ; 
(in part), 

Certain words in sec- 
tion 2 were repealed 
by Act III of 1900. 

563-576 

V of 1878 

The Government Sa- 
vings Banks Act, 
1873. 

Amended by Act II 
of 1911 and Act I of 
1930. 

577—584 

X of 1873 

The Indian Oaths 
Act, 1873. 

Repealed in part, be- 
: fore the extension of 
i the Act to Mysore, 
by Acts XII of 1873 
and XII of 1876. 

589—592 

1 of 1877 

The Specific Relief 
Act, 1877; (in part). 

Amended by Act 
XVII of 1938. 

693- 628 , 

I of 1878 

The Opium Act, 1878 
(in part). I 


629—640 

I of 1873 

To prevent the indis- 
criminate destruc- 
tion of wild ele- 
phants. 

The Madras Cofiee 
Stealing Prevention 
Act, 1878. 


641—642 

VIII of 1878 


643—646 


[a] Applies so far as regards marriages between persons, one of whom is a Native 
Christian subject of Mysore, and neither of whom is a Christian British subject. 








THE ACTS 

INTEODUCED INTO MYSORE 

BEFOEB THE BBNDITION. 


ACT XX OF 1847/ 


^Repealed in part by Acts IX of 1871 and I of 1879 ; also, before 
the extension of the present Act to Mysore, by Act XVII of 1862. 
So ranch as was not already repealed by earlier Acts was repealed by 
'STT 1QM 
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ACT XIX OF 1860. 


Notification by the Governuient of India, Foreign Vepart- 

inent No. 121, Judicial, dated Simla, the 12th Angmi 

1875. 

The Govemor-Greneral in Council is pleased to extend 
to Mysore Act XIX of 1850 (concerning the Binding of 
Apprentices), subject to the following modifications (name- 
ly) 

Omit Sections 6, 6, 7, 22 and 23. 

To Section 3 add “ or required to find security for good 
behaviour.” 

In Section 10, omit the passage relating to apprentices 
hound to sea-service and the words “or Registering 
Officer.” 

In Section 11, for “8” read “9” and omit the words “or 
Eegistering Officer.” 

In Sections 12 and 20, omit the words “or Registering 
Ofiioer.” 

In Section 13, omit the words “ in the said territo- 
ries.” 

In Section 15, omit the words “ or on board the vessel 
to which he belongs.” 

In Section 18, omit the words referring to causes of 
complaint arising on boardship. 

In Sections 19, 20 and 21 and in Schedules A & B, 
for “ executors or administrators ” and “ executors and 
administrators,” read “ legal representatives.” 

In Section 24, omit the words “without the said towns 
and island.” 

In Schedule A, omit the words “ and seals ” and the 
letters “L. S.” 

The operation in Mysore of Act XIX of 1850, as above 
modified, is limited to European and Eurasian children. 
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ACT XIX OF 1850. 

(Passed by the G-overnob-G-enbral of India in 
Council on the 11th April 1850.) 

Concerning the Binding of Apprentices. 

For better enabling children, and especially orphans Preamble 
and poor children brought up by public charity, to learn 
trades, crafts or employments, by which, when they come 
to full age, they may gain a livelihood ; it is enacted as 
follows : — 

1. Any child, above the age of ten, and under the age Apprentiomg 
of eighteen years, may be bound apprentice by his or her bltw^n lo 
father or guardian to learn any fit trade, craft or employ- 

meut, for such term as is set forth in the contract of appren- 
ticeship, not exceeding seven years, so that it be not 
prolonged beyond the time when such child shall be of the 
full age of twenty-one years, or, in the case of a female, 
beyond the time of her marriage. 

2. The age set forth in the contracts shall be evidence sviaence of 
of the age of the child, in all questions which arise as to the falnflsIT' 
right of the master to the continuance of the service. 

o service. 

3. Any Magistrate or Justice of the Peace may act 

with all the powers of a guardian under this Act, on behalf or Justice 
of any orphan, or poor child abandoned by its parents, or of 
any child convicted before him, or any other Magistrate, of 
vagrancy, or the commission of any petty offence, [a] or 
required to find security for good behaviour [a] . 

4. An orphan or poor child, brought up by any Apprenticmg 
public charity, may be bound apprentice by the Governors, Ironghtup 
Directors, or Manag-ws thereof, as his or her guardians for 

this purpose. “ 

5. {Apprenticing of such boy in sea\ Omitted as di- 

service.) rected by Noiifi- 

6. {Apprenticing of such boy in ship{ cation No. 121 — 

of the East India Company^ j J., dated the 

7. {Who to be agent of master of\V2tth August 

apprentice serving in ship.) J 1875. 

[a-al These words have been added as directed by Notidoation No. 121— J , 
dated the 12th Aujsrust 1875. 
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BINDING OF APPBENTIOBS 


[Aot XIX 


Form and 
contents of 
contract of 
apprentire- 


Signature to 
contract. 


Contract not 
valid unless 
executed as 
prescribed 
and de< 
posited. 


Copie-* to be 
given to 
parties. 


Alteration 
of terms of 
servict and 
termination 
of contract. 


Assignment 
of apprentice 
to new 
master. 


Sections 8 — 12. 

8 . Every contract of apprenticeship shall be in writ- 
ing, according to the form given in the Schedule (A) 
annexed to this Aot, or to the like effect, which shall set 
forth the conditions agreed upon particularly specifying 
the age of the apprentice, the term for which he is bound, 
and what he is to be taught. 

9. Every such contract shall be signed by the person 
to whom the apprentice is bound, and by the person by 
whom he is bound, and by the apprentice, when he is of 
the age of fourteen years or more at the time of binding ; 
but, "when the apprentice is bound by the Governors, 
Directors or Managers of a Public Charity, the signature 
of two of them, or of their Secretary or Officer, shall be 
sufficient on behalf of the persons binding the apprentice. 

10. No such contract shall be valid unless it be 
executed in the manner aforesaid, nor until it has been 
deposited in the office of the Chief Magistrate of the place 
or district where it has been executed [a] ; and the person 
in whose office any such contract is deposited shall give 
to each of the parties a copy thereof, certified under his 
hand, which certified copies shall be received as evidence 
of the contract, without formal proof of the handwriting 
of the Magistrate [b] . 

11. The terms of service may be changed at any time 
during the apprenticeship, or the contract may be deter- 
mined, with the consent of both parties to the contract or 
their personal representatives, and with the consent of the 
apprentice, if he is above the age of fourteen years : Pro- 
vided that the changes agreed to or the termination of the 
contract shall be expressed in writing on the original 
contract with the signature of the proper parties according 
to Section 9 [c] of this Act ; and the Magistrate [b] shall 
thereupon make under his hand corresponding endorse- 
ments on the office copies, which shall be brought to birn 
at the same time for that purpose. 

12. The master of any apprentice bound under this 
Act may, with the consent of the person by whom he was 
bound, and with the consent of the apprentice, if he is above 
the age of fourteen years, assign such apprentice to any 


[a] md [b] Certam words have been omitted as directed by Notification 
No. 121*— if,, dated the 12fch An^st 1875. ^ 

M The^fignre “9’* has been substituted 'for the figure *‘8'’ as directed 
by Hoa&ationKo.m^J., dated the 12th August 1875. ^ as airectea 



1860.3 


BINDING OP APPBENTICES 


5 


Sections 13 — 14. 

other person, who is willing to take him for the residue of 
his apprenticeship, and subject to the conditions thereof : 

Provided that such person shall, by endorsement under his 
own hand on the contract, declare his acceptance of such 
apprentice, and acknowledge himself bound by the agree- 
ments and covenants therein mentioned, to be performed 
on the part of the master, and that the consent of the other 
parties aforesaid shall be expressed in writing on the same, 
and signed by them respectively : And every such assign- 
ment shall be certified on the office copies of the contract 
under the hand of the Magistrate [a] according to the form 
given in Schedule (B) annexed to this Act. 

13 . Upon complaint made to any Magistrate [b] by or Powers of 
on behalf of any apprentice bound under this Act, of refusal 

or neglect to provide for him, or to teach him according to 
the contract of apprenticeship, or of cruelty, or other ill- 
treatment by his master, or by the agent under w'hom he 
shall have been placed by his master, the Magistrate may 
summon the master or his agent, as the case may be, if he 
shall be within his jurisdiction, to appear before him at a 
reasonable time, to be stated in the summons, to answer the 
complaint ; 

and at such time, whether the master or his agent be 
present or not (service of the summons being proved), may 
examine into the matter of the complaint ; and, upon proof 
thereof, may cancel the contract of apprenticeship, and 
assess upon the offender, whether he shall be the master or 
bis agent, a reasonable sum for behoof of the apprentice, 
not exceeding four times the amount of the premium paid 
upon the binding, or if no premium, or a less premium than 
fifty rupees was paid, not exceeding two hundred rupees ; 

and, if the offender shall not pay the sum so assessed, 
may levy the same by distress and sale of his goods and 
chattels, and, if the offender shall not be the master but his 
agent, by distress and sale of the goods and chattels of the 
master also. 

14 . No contract of apprenticeship shall be cancelled, power of 
nor shall any master or his agent be liable to any criminal Sf^^ent to 
proceeding, on account of such moderate chastisement for ® 
misbehaviour, given to any apprentice by his master or the 


[a] and [b] Certain words have been omitted as directed by Notification 
No. dated the l^h Angnst 1875. 
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BINDING- OF APPEENTIOES 


[Act XIX 


Power of 
Magistrate 
in case of 
complaint by 
m&ater 
against ^ 
apprentice. 


Cancelment 
of contract 
for mii’con- 
dnct of 
apprentice. 


Sections 15 — 16. 

ageut of his master, as may lawfully be given by a father 
to his child ; and the provision for enabling the contract of 
apprenticeship to be cancelled shall not bar any criminal 
proceeding against any master or his agent for an assault or 
other offence committed against his apprentice, for which 
he would be liable to be punished, had it been against his 
child, whether or not any proceedings be taken for cancell- 
ing the contract of apprenticeship. 

15 . Upon complaint made to any Magistrate, by or 
on behalf of the master of any apprentice bound to him 
under this Act, of any ill-behaviour of such apprentice, or 
if such apprentice shall have absconded, the Magistrate may 
issue his warrant for apprehending such apprentice, and 
may hear and determine the complaint, and punish the 
offender by an order for keeping the offender, if a boy, in 
confinement in any debtor’s prison or other suitable place 
not being a criminal jail, for any time not exceeding one 
month, of which one week may be in a solitary confinement, 
during which time sucb allowance shall be made for his sub- 
sistence by the master or his agent as the Magistrate shall 
order ; an 3, if the offender be a boy of not more than four- 
teen years of age, may order him to be privately whipped : 
or, if the offender be a girl, or in the case of any boy, the 
Magistrate deem any such punishment unfit, he may pass 
an order empowering the master of the apprentice or his 
agent to keep the offender in close confinement in his own 
house, [a’ upon bread and water, or such other plain food 
as may be given without injury to the health of the appren- 
tice, for a period not exceeding one month. 

16 . Upon complaint of wilful and repeated ill- 
behaviour on the part of the apprentice, and on the demand 
of the master, the Magistrate may order the contract of 
apprenticeship to be cancelled whether or not the charge 
is proved ; but only with the consent of the apprentice and 
of his father or guardian, if the charge is not proved ; and 
such cancelling shall be with or without refund 
of the whole or part of any premium that may have been 
paid to the master on binding such apprentice, as the 
Magistrate seems fit on consideration of the case ; and all 
sums so refunded shall be applied under the direction of 
the Magistrate for behoof of the apprentice. 

a . omittea as direotea by Notiftoation No. 

aftceci toe 12ta August 187o. * 
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Sections 17 — 21. 

17. The Magistrate may order any sum recovered for 

behoof of the apprentice ou cancelling the contract to be recovered tor 
either laid out in binding him to another master, or other- o^^^ncer 
wise for his benefit, or to be paid to the person by whom “Sraot. 
any premium was paid when he was bound apprentice. 

18. No Magistrate shall entertain a complaint on the 

part of a master against an apprentice under this Act, unless SSte?'” " 
it be brought within one month after the cause of cornplaint appnucf. 
arose ; [a and no Magistrate shall entertain a complaint 
on the part of an apprentice against his master or the age * 

of his master under this Act unless it be brought within maatw. 
three months after the cause of complaint arose, [a] 

19. If the master of any apprentice shall di(* before 

the end of the apprenticeship, the contract of apprenticeship mfwter 
shall be thereby determined ; and a proportionate par% cor- apprentice- 
responding to the uuexpired portion of the term, of an> pre- 
inium, which shall have been paid to such master on the 
binding of the apprentice to him, shall be returned by the 
[b] legal representatives [b] out of the estate of the deceased 
to the person or persons who shall have paid the same ; 
unless the [b] legal representatives [b] of the deceased to continiit* 
master shall continue the business in which such apprentice 
shall have been employed, and shall, within three months 
from the death of the late master, make offer in writing to 
keep the apprentice on the terms of the original contract ; 
in which case the cslate of the deoeas 'd shall be discharged 
from all liabilities on account of such premium. 

20. If such offer to keep the apprentice shall be made on 
as aforesaid, the same shall be fully expressed and certified original 
by the [b] legal representatives [b] on the original contract copies. 

of apprenticeship, and also on the office copies thereof, by 
the Magistrate [c] ; and the apprentice shall be bound to 
the [b] legal representatives [bj so keeping him for the re- 
maining term of his apprenticeship. 

21. Any apprentice bound under this Act, whose 

master shall die during the apprenticeship, shall be entitled whose masts 
to maintenance, for three months from and after the death 
of his master, out of the assets left by him : Provided that 

[a] Oortadn words have been omitted as directed by Notification No, 121— J., 
dated the 12th August 1875, 

[b-b] 3}hese words have been substitute! as directed by Notification No. 121— 

J., dated the 12th August 1876. 

[o] The words “ or Begistering O^cer*’ have been omitted as directed by 
Notification No. 121— J., dated the 12th August 1875. 



8 


BINDING OF APPBENTIOES [AOT XIX 

Sections 22 — 25 — Schedule A, 

Apprentio. during such three months such apprentice shall continue 
to continue with, and serve as an apprentice, the [aj legal 

representatives [a] of such master, or such person as they 

shall^poi^^^^^ o/ insolvency of master during apprentice- 
ship.) Omitted as directed by Notification No. 121— J., 
dated the mh August m 6. 

23. {Persons amenable to junsdicUon of Magistrates 
Courts.) Omitted as directed by Notification No. 101— J., 
dated the 10th August 1875. 

Appeal from 24 An appeal shall lie from any order passed by any 
Magistrate [bj to the Court of Session to which such Magis- 
trate is subordinate, provided the appeal is made within one 
month from the date of the order. 

Interpreta- 25. In this Act the words “master,” owne,” per- 

fect son” and the pronoun “he” shall be understood to include 
several persons as well as one person, and females as well 
as males, and bodies corporate as well as individuals, unless 
there is something in the context repugnant to such con- 
struction. 


Schedule A. 

Form of Agreement. 

This Agreement made the day of in the year 
between A. B. of and C. D. of 

witnesseth that the said A. B. doth this day bind E. E. a 
boy (or girl) of the age of years completed, son 

(or daughter) of the said A. B. (or otherwise describing the 
relation in which A.B. and E.F. stand), to dwell with and 
serve the said O.D. as an apprentice, from this day forth for 
years (in the case of a girl add, or until the time 
of her marriage, which shall first happen), during all which 


[a-&] tUiiese wards iiaTe been substituted as directed by Notification No. 121— 
J*. dated tbe IStb August 1815. 

ffel Certain words have been omitted as directed by Notification No, 121— 
date^T tba lS»b August 1875. 
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Schedule A and B. 

term the said apprentice shall duly and faithfully serve the 
said C. D. according to his (or her) skill and ability in all 
lawful business, and demean and behave himself (or herself) 
honestly, orderly and obediently, in all things towards the 
said C. D. and his (or her) family. And the said C. D. for 
himself (or herself) and his (or her) [a] legal representatives, 
[a] in consideration [of the premium or sum of paid 

by the said A. B. to the said 0. B. the receipt whereof the 
said C. D. hereby acknowledges, and] 
faithful service of the said B. F., 
words between doth coveuaut and agree with the said 

A. B., his (or her) [a] legal representa- 
tives, [a] that he (or she) will teach or 
cause to be taught to the said B. F. in the best way and 
manner that he (or she) can, the trade (craft or employment) 
of a during the said terra ; and will also, during the 

said term, find and allow unto the said apprentice good, 
wholesome and sufficient food, clothes, lodging, washing 
and all other things necessary, fit and reasonable for an ap- 
prentice: (and further, here insert any special covenants). 

In witness whereof the parties have hereunto set their 
hands [b] the day and year above written. 

A. B. [b] 

C. D. [b] 


Schedule B. 

Form of Order of Assigwment. 

(To be endorsed on the Agreement.) 

Be it known to all men that on the day of in 
the year personally appeared before G-. H., Magis- 
trate of C.B., of with B. F., his (or her) apprentice, 

and J. K., of , and desired that the agreeinent of 

apprenticeship, whereby the said B .F., was bound to the s^d 
C. D., might be assigned and made over to the said J. K., 
and the said Of. H., having satisfied himself, by personal 
examination of the said B.F., and by other lawful ways and 

[a-a] These words have been substituted as directed by Notifioatioa Ho. 121 

^^^[y^^^CertSi^words and letters have been omitted as directed by Hotidcation 
Ho. 121— J., dated the 12th August 1876. 
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Schedule B. 


means, that such assigument is for the benefit of the said 
B. P. and is made with the consent of [the said E.F. and 
of] all persons whose consent thereunto 
by a law is required, doth allow such as- 
signment; and theHeontract of apprentice- 
ship whereby the said B. P. was on the 
day of in the year 

bound to the said C.D. as an 
apprentice to learn the trade (craft or 
shall henceforth endure unto, the 
end ol the said term, as if the said J. K. had been originally 
party to the said deed, and had executed the same, 
in the place and stead of the said C.D. , and shall be bound, 
for himself (or herself), his (or her) fa] legal representatives, 
[a] to fulfil the covenants by the said C.D. to be performed, 
and the said E.P. shall henceforth bo bound unto the said 
d.K, in like manner as lie (or she) was by the said agreement 
bound unto the said C.D. 


li E. r. not abo\o 
the a^e it£ fumteeu 
years, t-he uoids bc» 
U\een hmiket^ may 1 m* 


euiplo\ ment of a 


0. D. B. P. J. Iv. 

In witness whereof the said C. D., E. P. and J. K. 
have hereunto set their hands before me the day and year 
above written. 

G. H., 
Magistrate. 


T aut ‘aUe iItb" as directed by Notification No. 121- 
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M. C. — VOL. I 


t # ♦ 


172 

2 
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2 '^ 
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Voluntarily causing hurt 
Voluntarily causing grievous hurt 
Punishment for voluntarily causing hurt 
Voluntarily causing hurt by dangerous weapons or means. 
Punishment for voluntarily causing grievous hurt 
Voluntarily causing grievous hurt by dangerous w eapons 
or means 

Voluntarily causing hurt to extort property 01 to constrain 
to an illegal act ... 

Causing hurt by means of poison, etc., wnth intent to com- 
mit an offence 

Voluntarily causing grievous hurt to extort property or to 
constrain to an illegal act 

Voluntarily causing hurt to extort confession or to compel 
restoration of property 

Vountarily causing grievous hurt to extort confession or 
to compel restoration of property ... • • * 

Voluntarily causing hurt to deter public servant from his 
duty 

Voluntarily causing grievous hurt to deter public servant 
from his duty 

Voluntarily causing hurt on provocation 
Causing grievous hurt on provocation 

Punishment for act which endangers life or the pei'sonal 
safety of others ... 

Causing hurt by an act which endangers life or the 
personal safety of others ... ... . 

Causing grievous hurt by an act W'hich endangers life or 
the personal safety of others 
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S'4ction, 


Of Wrong f til Bestraint and Wrongful Confinement. 

W r ongf ul r estt ai nfe 
Wrongful confinement 
Punishment for wrongful restraint 
Punishment for wrongful confinement 
W^rongful confinement for three or more days 
Wrongful confinement for ten or more days . 

Wrongful confinement of person, for whose liberation a 
writ has been issued 
Wrongful confinement in secret 

Wrongful confinement for the purpose of extorting pro- 
perty or constraining to an illegal act 
Wrongful confinement for the purpose of extorting con- 
fession or of compelling restoration of property 

Of Criminal Force and Assault. 


Force 

Criminal Force ... 

Assault ... ... ... 

Punishment for using criminal force otherwise than on 
grave provocation 

Using criminal force to deter a public servant from dis- 
charge of his duty 

Assault or use of criminal force to a woman with intent to 
outrage her modesty 

Assault or criminal force with intent to dishonour a per 
son, otherwise than on grave provocation 

Assault or criminal force in attempt to commit theft of 
property carried by a person 

Assault or criminal force in attempt wrongfully to confine 
person 

Assaulting or using criminal force on grave provocation ... 
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Of Kidnapping, Abduction, Slavery a7id Forced Labour. 


Kidnapping 

Kidnapping from British India ... 

Kidnapping from lawful guardianship 
Abduction 

Punishment for kidnappiug 
Kidnapping or abducting in order to murder 
Kidnapping or abducting with intent secretly and wrong- 
fully to confine a person 

Kidnapping or abducting a vroman to compel her mar- 
riage, etc. 

Procuration of minor girl ,,, ]]] 

Importation of girl from Foreign Country 
Kidnapping or abducting in order to subject a person "to 
grievous hurt, slavery, etc. ... 

Wrongfully concealing or keeping in confinement a kid- 
napped person 

Kidnapping or abducting child under ten years with intent 
to steal movable property from the person of such child 
Buying or disposing of any person as a slave > 

Habitual dealing in slaves 
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Selling of any person for purposes of prosfeifeution, etc. ... 
Buying of any person for purposes of prostitution 
Unlawful compulsory labour 


Of Eape. 

Bape 

Punishment for rape 

Of Unnaturcd Offences, 

Unnatural offences 


CHAPTEB XVII. 

Of Offence against PPiOFEKTY. 

Of Theft. 

Theft defined and explained 

Punishment for theft 

Theft in dwelling houses, etc. 

Theft by clerk or servant of property in possession of 
master ... ... 

Theft after preparation made for causing death or hurt in 
order to the committing of the theft 

Of Extortion* 

Extortion defined and explained by illustrations 

Punishment for extortion 

Putting person in fear of injury in order to commit extor- 
tion ••• *«» 

Extortion by putting a person in fear of death or grievous 
hurt 

Patting person in fear of death or of grievous hurt, in 
order to commit extortion 

Extortion by threat of accusation of an offence, punish- 
able with death or transportation, etc. 

Putting person in fear of accusation of offence, in order 
to commit extortion 


Of Bobbery and Dacoity* 

Bebbery defined and explained with illustrations 
Dacoity defined 
Punishment for robbery 
Attempt to commit robbery 

Voluntarily causing hurt in committing robbery 
Punishment for dacoity 
Dacoity with murder 

Bobbery or dacoity, with attempt to cause death or 
grievous hurt 

Attempt to commit robbery or dacoity when armed with 
deadly weapon 

Making preparation to commit dacoity 
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rimi&hmenfc for belonging to a gang of dacoits ^ ... 

Punishment for belonging to a wandering gang of thieves. 
Absembling for purpose of committing dacoity 


Section. 

400 

401 

402 


Of Crnnmal Mnappi opriati&fi of Property. 

Dishonest misappropriation of property ... ... 403 

Dishonest misappropriation of property possessed by a 

deceased person at the time of his death ... ... 404 


Of Cnmifud Breach of Tinst, 

Criminal f>reach of trust defined and explained with 

illustratirns ... ... ... 405 

Punishment for criminal breach of trust . . ... 406 

Criminal breach of trust bv earlier, etc. .. ... 40? 

Criminal breach of tiust by a clerk or servant ... 408 

Criminal breach of trust by public servant, or by banker, 

merchant, or agent ... ... ... 409 


Of the recetvinq of Stolen Prope'fty. 

Stolen property defined 

Dishonestly receiving stolen property 

Dishonestly receiving property stolen in the commission 
of a dacoity 

Habitually dealing in stolen property 

Assisting in concealment of stolen property ... 

Of Cheating. 

Cheating dehned and explained with illustrations 

Cheating by personation, defined and explained with 
illustrations 

Punishment for cheating 

Cheating with knowledge that wrongful loss may be 
thereby caused to a person whose interest the offender 
is hound to protect 

Punishment for cheating by personation 

Cheating and dishonestly inducing a delivery of property. 
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Of Frauduleiit Deeds and Dispositions of Property. 

Dishonest or fraudulent removal or concealment of pro- 
perty to prevent distribution among creditors 42X 

Dishonestly or fraudulently preventing from being 
available for his creditors a debt or demand due to the 
offender ... 422 

Dishonest or fraudulent execution of deed of transfer con- 
taining a false statement of consideration ... 423 

Dishonest and fraudulent removal or concealment of 

property ... 424 
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Of Mischief. 

Mischief explained and defined with illustrations 425 

Punishment for committing mischief ... ... 426 

Committing mischief and thereby causing damage to the 

amount of fifty rupees ... ... ... 427 

Mischief by killing or maiming any animal of the value of 

ten rupees ... ... ... 428 

Mischief by killing or maiming cattle, etc., or any animal 

of the value of fifty rupees ... ... ... 429 

Mischief by injury to works of irrigation or b> wrongfully 

diverting water ... ... ... 430 

Mischief by injury to public road, bridge or river ... 431 

Mischief by causing inundation or obstruction to public 

drainage attended with damage ... ... 432 

Mischief by destroying or moving or rendering less useful 

a light-house or sea-mai*k, or by exhibiting false lights. 433 
Mischief by destroying or moving, etc., a land -mark fixed 

by public authority ... ... ... 434 

Mischief by fire or explosive substance, with intent to 

cause damage to an amount of hundred rupees ... 435 

Mischief by fire or explosive substance, with intent to 

destroy a house, etc. ... ... ... 436 

Mischief, with intent to destroy or make unsafe a decked 

vessel or a vessel of twenty tons* burden ... 437 

Punishment for the mischief described in the last section, 

when committed by fire or any explosive substance ... 438 

Punishment for intentionally running vessel aground or 

ashore, with intent to commit theft, etc. ... ... 439 

Mischief committed after ^preparation made for causing 

death or hurt ... ... 440 

Of Criminal Tiespa^s, 

Criminal trespass defined ... ... ... 441 

House-trespass defined ... ... ... 442 

Lurking house-trespass defined ... ... 443 

Lurking house-trespass by night defined ... ... 444 

House-breaking defined, explained with illustrations ... 445 

House-breaking by night defined ... ... 446 

Punishment for criminal trespass ... ... 447 

Punishment for house- trespass ... ... 448 

House-trespass in order to the commission of an offence 

punishable with death ... ... ... 449 

House-trespass in order to the commission of an offence 

punishable with transportation for life ... ... 450 

House-trespass in order to the commission of an off'ence 

punishable with imprisonment ... ... 451 

House-trespass after preparation made for causing hurt 

to any person ... ... ... 452 

Punishment for lurking house-trespass or house breaking. 453 
Lurking house-trespass or house-breaking, in order to the 
commission of an offence punishable with imprison- 
jiiient ... *•» ... 
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Section, 

Lurking house*tirespass or house-breaking after prepara- 
tion made for causing hurt to any person 466 

Punishment for lurking house- trespass or house-breaking 

by night ... ... ... 456 

Lurking house- trespass or house-breaking by night, in 
order to the commission of an offence punishable with 
imprisonment ... ^ ... ... 457 

Lurking house-trespass or house-breaking by night, after 

px'eparation made for causing hurt to any person ... 458 

Grievous hurt caused whilst committing lurking house- 

trespass or house-breaking ... 469 

Ail persons jointly concerned in house-breaking, etc., to 
be puni'^hable for death or grievous hurt caused by one 
of thei* number ... ... ... 460 

Dishone'^^ly breaking open anv closed receptacle contain- 
ing or supposed to contain property ... ... 461 

Punishment for same offence when committed by person 

entrusted with custody ... ... 462 


CHAPTER XVIII. 

Of Offjdkces belating to Documents and to’Tbade 
OB Peofebty-marks. 


Forgery defined 

^Making a false document, explained with illustrations ... 
Punishment for forgery 

Forgery of a record of a Court of Justice, or of a public 
Register of Births, etc. 

Forgery of a valuable security or will 
Forgery for the purpose of cheating 

Forgery for the purpose of harming the reputation of any 
person 

A forged document '' 

Using as genuine a forged document 
Making or possessing a counterfeit seal, place, etc., with 
intent to commit a forgery punishable under Section 467. 
Making or possessing a counterfeit seal, plate, etc., with 
intent to coinmit a forgery punishable otherwise 
Having possession of a valuable security or will known 
to be forged, with intent to use it as genuine 
Counterfeiting a device or mark used for authenticating 
documents described in section 467, or possessing 
counterfeit marked material ... 

Counterfeiting a devise or mark used for authenticating 
documents other than those described in section 467 
or possessing counterfeit marked material 
Fraudulent cancellation, destruction, etc., of a will 
Falsification of accounts 
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O/ Trade y Frop^rty and other Clarks. 

Trade mark defined 
Property mark defined 
Using a false trade mark defined 
Using a false property mark defined 
Punishment for using a false trade or property mark 
Oounterfeiting a trade or property mark used by another 
Counterfeiting a mark used by a public servant 
Making or having possession of any instrument for 
counterfeiting a trade mark or property mark 
Selling goods marked with a counterfeit property or 
trademark 

Making a false mark upon any package or reoeptaclo 
containing goods 

Punishment for making use of any such false mark 
Tampering with any property mark with intent to 
cause iniury 


Section, 
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Of Currency Notes and Bank-Note 

Counterfeiting currency notes and bank-notes ... 489-A 

Using as genuine forged or counterfeit currency notes 

or bank-notes ... ... ... 489-B 

Possession of forged or counterfeit currency notes or 

bank-notes ... ... ... 489-C 

Making or possessing instruments or materials for forging 

or counterfeiting currency notes or bank-notes ... 489-D 


CHAPTER XIX. 

Of the Oeiminal Bbeach of Oontbacts op 
Service. 

Breach of contract of service during a voyage or journey. 490 
Breach of contract to attend on and supply the wants of 

helpless persons ... ... ... 491 

Breach of contract to serve at a distant place to which 

the servant is conveyed at the master's expense . . . 492 


CHAPTER XX. 

Of Offences reeatino to Marriage, 

Cohabitation caused by a man deceitfully inducing a 

belief of lawful marriage ... ... ... 493 

Marrying again during the life-time of husband or wife * 494 

Same offence with concealment of the former marriage 
from the person with whom subsequent marriage is 
contracted ... ... 495 
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Matriagc ceretnony gone through with fraudulent intent, 
without lawful marriage 

Adultery ^ , . ••• 

Enticing or taking away or detaining with a criminal 
intent a married woman 


Section. 

496 

497 

498 


OHAPTBE XXL 
Of Defamation. 

Deiamatiion defined and explained with illustrations 

and exceptions ... ... ... 4:9^ 

Punishment lor defamation ... ... 500 

Printing or engraving matter known to be defamatory . . . 501 

Sale of printed or engraved substance containing defa- 
matory matter ... ... ... 502 


CHAPTER XXIL 

Of Criminal Intimidation, Insult and Annoyance — 

Criminal intimidation defined and explained ... 503 

Intentional insult with intent to provoke a breach of 

the peace ... ... ... ... 504 

Statement conducing to public mischief ... ... 505 

Punishment for criminal intimidation ; and if threat be 

to cause death or grievous hurt, etc. ... ... 506 

Criminal intimidation by an anonymous communication- 507 
Act caused by inducing a person to believe that he will 

be rendered an object of the divine displeasure ... 608 

Word or gesture intended to insult the modesty of a 

woman ... ... 509 

Misconduct in public by a drunken person ... ... 510 


CHAPTER XXIII. 

Of Attempts to Commit Offences. 

Punishment lor attempting to commit offences punishable 

with imprisonment ... ,, 51 X 



THE INDIAN PENAL CODE. 


Act No. XLV OF 18(30. 

[As extended to Mysore by letter of the Government of India, 
Foreign Department, Judicial No. 508, dated 9th Decem- 
ber 1862, and amended by Acts, XXVH of 1870, XIX 
of 1872 and X of 1873, by the Code of Criminal Proce- 
dure as introduced into Mysore by Act I of 1886 and 
amended by Acts I of 1892, 11 of 1894, IV of 1894, 1 of 
1904, II of 1922, V of 1925, VIII of 1928, VH of 1930 
and IX of 1937.] 


CHAPTEE I. 

Title op the Code. 

Whereas it is expedient to provide a general Penal Code preamble, 
for British India ; it is enacted as follows : — 

1. This Act shall be called The Indian Pen al Code, luie and 
and shall take effect throughout the whole of the ™ratioLot 
Territories which are or may become vested in Her Majesty 

by the Statute 21 and 22 Victoria, Chapter 106, entitled 
“ An Act for the better Government of India,” except 
the Settlement of Prince of Wales’ Island, Singapore and 
Malacca. 

2. Every person shall be liable to punishment under puuishmeut 

this Code and not otherwise for every act or omission 
contrary to the provisions thereof, of which he shall be ‘■i'® 
guilty within the said Territories, t Territories. 

3. Any person liable, by any law passed by the pumshment 
Governor-General of India in Council, to be tried for an 
ofience committed beyond the limits of the said territories, 

shall be dealt with according to the provisions of this Code may be tried 
for any act committed beyond the said territories, in the Terracnes. 

* The words and figures on and from the first day of May 1861 ** were repealed 
by Act I of 1904, section 2. 

f The words and figures “on or after the said first day of May 1861 “ were repealed 
by Act I of 1904, section 2, 
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Sections 4-6 

same manner as if such act had been committed within 
the said Territories. 

Extension of ■* 4. The provisions of this Code apply also to any 
temtorid**'™ ofisoce Committed by any subject of His Highness the 
oBenoes. Maharaja in any place without and beyond Mysore. 

Explanation . — In this section “ offence ” includes 
eveiy act committed outside Mysore which, if committed 
in Mysore, would be punishable under this Code. 

Illustrations. 

(a) A, a coolie, who is a subject of His Highness 
the Maharaja, commits a murder in Uganda. He can be 
tried and convicted of murder in any place in Mysore in 
which he may be found. 

(b) D, a subject of His Highness the Maharaja 
living in Indore, instigates E to commit a murder in 
Mysore. D is guilty of abetting murder. 

Certain laws 5. Nothing in this Act is intended to repeal, vary, 
afftoteaV suspend or affect any of the provisions of the Statute 3 
thiB Act. ^ and 4 William IV, Chapter 85, or of any Act of Parliament 
passed after that Statute in any wise affecting the East 
India Company, or the said Territories, or the inhabitants 
thereof ; or any of the provisions of any Act for punishing 
mutiny and desertion of Officers and Soldiers, in the service 
of Her Majesty or of the East India Company, or of any 
Act for the Government of the Indian Navy, or of any 
special or local law. 


CHAPTER II. 

General Explanations. 

DefimiiottB ia 6. Throughout this Code every definition of an 
undCTBtoiS offence, every penal provision, and every illustration of 
“SijeSto every such definition or^penal provision, shall be under- 
BxoepttoiiB. subject to the exceptions contained in the Chapter 

entitled “General Exceptions”, though those exceptions 
are not repeated in such definition, penal provision or 
illustration. 

* origiiial aectioa 4 was repealed aiid this section substituted by Act I of 

1904, section % 
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Seetions 7-16. 

Illustrations. 

(a) The sections in this Code, which contain defini- 
tions of ofiences, do not express that a child under seven 
years of age cannot commit such offences ; but the defini- 
tions are to be understood subject to the general exception 
which provides that nothing shall be an offence which is 
done by a child under seven years of age. 

(b) A, a Police Officer, without warrant, apprehends 
Z who has committed murder. Here A is not guilty of 
the offence of wrongful confinement ; for he was bound by 
law to apprehend Z, and therefore the case falls within 
the general exception which provides that “ nothing is an 
offence which is done by a person who is bound by law to 
do it 

7. Every expression which is explained in any part 
of this Code, is used in every part of this Code in confor- 
mity with the explanation. 

8. The pronoun “ he ” and its derivatives are used of 
any person, whether male or female. 

9 . Unless the contrary appears from the context, 
words importing the singular number include the plural 
number, and words importing the plural number include 
the singular number. 

10 . The word “ man ” denotes a male human being 
of any age ; the word “ woman ” denotes a female human 
being of any age. 

11 . The word “ person ” includes any Company or 
Association, or body of persons, whether incorporated or 
not. 

12. The word “ public ” includes any class of the 
public or any community. 

13 . The word “ Queen ” denotes the Sovereign for 
the time being of the United Kingdom of G-reat Britain 
and Ireland. 

14 . The words “ servant of the Queen ” denote all 
officers or servants continued, appointed, or employed in 
India by or under the authority of the said Statute 21 and 
22 Victoria, Chapter 106, entitled “ An Act for the better 
Government of India,” or by or under the authority of the 
Government of India, or any Government. 

15 . The words “ British India ” denote the terri- 
tories which are or may become vested in Her Majesty by 

M. 0. VOL— I 3 
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“ Judge.” 
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Justice.” 


Sections 16-20. 

the said Statute 21 and 22 Victoria, Chapter 106, entitled 
“ An Act for the better Government of India,” except the 
Settlement of IPrince of Wales’ Island, Singapore and 
Malacca. 

16 . The words “ Government of India ” denote the 
Governor-General of India in Council, or, during the 
absence of the Governor-General of India from his Council, 
the President in Council, or the Governor-General of India 
alone as regards the powers which may be lawfully exercised 
by them or him respectively. 

17 . The word “ Government ” denotes the person 
or persons authorised by law to administer executive 
Government in any part of British India. 

18 . The word “ Presidency ” denotes the territories 
subject to the Government of a Presidency. 

19 . The w'ord “Judge” denotes not only every 
person who is officially designated as a Judge, but also 
every person who is empowered by law to give, in any 
legal proceeding, civil or criminal, a definitive judgment, 
or a judgment which, if not appealed against, would be 
definitive, or a judgment which, if confirmed by some 
other authority, would be definitive, or who is one of a 
body of persons, which body of persons is empowered by 
law to give such a judgment. 


Illustrations. 

fa) A collector exercising jurisdiction in a suit 
under Act X of 1869 is a Judge. 

(6) A Magistrate exercising jurisdiction in respect 
of a charge on which he has power to sentence to fine or 
imprisonment, with or without appeal, is a Judge. 

(c) A member of a panchayet which has power 
under Eegulation VII, 1816, of the Madras Code, to try 
and determine suits, is a J udge. 

(i) A ilagistrate exercising jurisdiction in respect 
of a charge on which he has power only to commit for 
trial to another Court, is not a Judge. 

20. The words “ Court of Justice,” denote a Judge 
who is empowered by law to act judicially alone, or a body 
of Judges which is empowered by law to act judicially as 
a body, when such Judge or body of Judges is acting 
judicially. 
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Section 21. 

Illustration. 

A panchayet acting under Eegnlatiou VTI, 1816, of 
the Madras Code, having power to try and determine suits, 
is a Court of Justice. 

21. The words “Public Servant” denote a person “Pubuo^ 
falling under any of the descriptions hereinafter following, 
namely • 

First. — Every Covenanted Servant of the Queen ; 

Second. — Every Commissioned Officer in the ililitary 
or Naval Forces of the Queen while serving under the 
Government of India or any Government ; 

Third. — Every Judge. 

Fourth. — Every officer of a Court of Justice whose 
duty it is, as such officer, to investigate or report on any 
matter of law or fact, or to make, authenticate, or keep 
any document, or to take charge or dispose of any property, 
or to execute any Judicial process, or to administer any 
oath, or to interpret, or to preserve order in the Court ; 
and every person specially authorized by a Court of Justice 
to perform any or such duties ; 

Fifth. — Every Juryman, Assessor, or member of 
a panchayet assisting a Cotfit of Justice or public servant ; 

Sixth. — Every Arbitrator or other person to whom 
any cause or matter has been referred for decision or report 
by any Court of Justice, or by any other competent public 
authority ; 

Seventh. — Every person who holds any office by virtue 
of which he is empowered to place or beep any person in 
confinement ; 

Eighth. — Every officer of Government whose duty it 
is, as such officer, to prevent ofiences, to give information 
of offences, to bring offenders to justice, or to protect the 
public health, safety or convenience ; 

Nmth. — Every officer whose duty it is, as such officer 
to take, receive, keep or expend any property on behalf 
of Government, or to make any survey assessment or 
contract on behalf of Government, or to execute any 
revenue process, or to investigate, or to report, on any 
matter affecting the pecuniary interests of Government, or 
to make, authenticate, or keep any document relating to 
the pecuniary interests of Government, or to prevent the 
infraction of any law for the protection of the pecuniary 
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Section 21. 

interests of Government, and every officer in the service or 
pay of Government or remunerated by fees or commission 
for the performance of any public duty ; 

Tenth . — Every officer whose duty it is, as such officer 
to take, receive, keep or expend any property, to make any 
survey or assessment, or to levy any rate or tax for any 
secular common purpose of any village, town, or district, 
or to make, authenticate, or keep any document for the 
ascertaining of the rights of the people of any village, town 
or district. 

^Eleventh . — Every officer employed in any postal or 
telegraph service established or maintained by the British 
Indian Government within the territories of Mysore. 

^Twelfth . — Every person employed in the household 
of His Highness the Maharaja of Mysore whose duty it 
is to take, receive, keep or expend any property, or to 
make any contract, on behalf of the Palace, or to make, 
authenticate or keep any document relating to the pecuniary 
interests of the Palace, or to preserve order or to protect 
person or property in any place belonging to or intended 
for the use or occupation of His Highness the Maharaja. 

XThii'teenth . — Every person who holds any office in 
virtue of which he is empowered to prepare, publish, 
maintain or revise an eleotdral roll or to conduct an 
election or part of an election. 

Illustration. 

A Municipal Commissioner is a public servant. 

Ex'planaiion 1. — Persons falling under any of the 
above descriptions are public servants, whether appointed 
by the Government or not. 

Explanation 2. — Wherever the words “ public ser- 
vant ” occur, they shall be understood of every person 
who is in actual possession of the situation of a public 
servant, whatever legal defect there may be in bis right to 
hold that situation. 

^Explatmtion 3. — The ' word “ election ” denotes an 
election for the purpose of selecting members of any 
legislative, municipal or other public authority, of whatever 
character, the method of selection to which he is by, or 
under, any law prescribed as by election. 

* clause was added by Aot H of 1894. 

f Thie clause was added by Acfe of 1930. 

I This ciaxise was luaetted by Act I of 1941. 

§ Xbis clause was added by Act X ofa941. 
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Sections 22-28. 

22 . The words “ moveable property ” are intended 
to include corporeal property of every description, except 
land and things attached to the earth or permanently 
fastened to anything which is attached to the earth. 

23 . “Wrongful gain ” is gain by unlawful means of 
property to which the person gaining is not legally 
entitled. 

“ Wrongful loss ” is the loss by unlawful means of “Wronsfui 
property to which the person losing it is legally entitled. 

A person is said to gain wrongfully when such “Wroagti.i 
person retains wrongfully, as well as when such person fiuLs w/ong- 
acquires wrongfully. A person is said to lose wrongfully o?proprtr." 
when such person is wrongfully kept out of any property, 
as well as when such person is wrongfully deprived of the being 
property. keptM 

property. 

24 . Whoever does anything with the intention of " Dishonest- 
causing wrongful gain to one person, or wrongful loss to 
another person, is said to do that thing “ dishonestly”. 

25 . A person is said to do a thing fraudulently if he “Frauduieut- 
does that thing with intent to defraud but not otherwise, 

26 . A. person is said to have “reason to believe ” a ‘Tveasoiito 
thing if he has sufficient cause to believe that thing but 

not otherwise. 

27 . When property is in the possession of a person’s Property in 
wife, clerk, or servant, on account of that person, it is in wifero1ie°rk,°or 
that person’s possession within the meaning of this Code, servant. 

Explanation. — A person employed temporarily or on 
a particular occasion in the capacity of a clerk or servant 
is a clerk or servant within ^the meaning of this section. 

28 . A person is said to “ counterfeit ” who causes ” Counter- 
one thing to resemble another thing, intending by means 

of that resemblance to practise deception, or knowing it 
to be likely that deception will thereby be practised. 

"^Explanation 1. --It is not essential to counterfeiting 
that the imitation should be exact. 

""Explanation 2. — When a person causes one thing 
to resemble another thing and the resemblance is such 
that a person might be deceived thereby, it shall be pre- 
sumed, until the contrary is proved, that the person is so 
causing the one thing to resemble the other thing intended 
by means of that resemblance to practise deception or knew 
it to be likely that deception would thereby be practised. 

* Ihese explanations were substituted for the original explanations by Act I o^ 

1904, section 4. 
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Sections 29-30. 

29. The word “ document ” denotes any matter 
expressed or described upon any substance by means of 
letters, figures, or marks, or by more than one of those 
means, intended to be used, or which may be used, as 
evidence of that matter. 

Explanation 1. — It is immateiial by what means or 
upon what substance the letters, figures, or marks are 
formed, or whether the evidence is intended for, or may be 
used in a Court of Justice, or not. 

Illustrations. 

A writing expressing the terms of a contract, 
which may be used as evidence of the contract, is a 
document. 

A cheque upon a banker is a document. 

A power of attorney is a document. 

A map or plan which is intended to be used, or 
which may be used as evidence, is a document. 

A writing containing directions or instructions is a 
document. 

Explanation 2. — Whatever is expressed by means of 
letters figures or marks as explained by mercantile or 
other usage, shall be deemed to be expressed by such letters, 
figures or marks within the meaning of this section, 
although the same may not be actually expressed. 

Illustration. 

A writes his name on the back of a bill of exchange 
payable to his order. The meaning of the endorsement, 
as explained by mercantile usage, is that the bill is to be 
paid to the holder. The endorsement is a document, and 
must be construed in the same manner as if the words 
“ pay to the holder ” or words to that efieot had been 
written over the signature. 

30 . The words “valuable security” denote a docu- 
ment which is, or purports to be, a document whereby any 
legal right is created, extended, transferred, restricted, 
extinguished or released, or whereby any person acknow- 
ledges that he lies under legal liability, or has not a certain 
legal right. 

Illustration. 

A writes his name on the back of a bill of exchange. 
As the effect of this endorsement is to transfer the right 



OF 1860] 


INDIAN PENAL CODE 


39 


Sections 31-37. 

to the bill to any person who may become the lawful 
holder of it, the endorsement is a “ valuable security.” 

31. The words “a will” denote any testamentary 
document. 

32. In every part of this Code, except where a wora« r. rp,-. 

contrary intention appears from the context, words which indadeilicsa^ 
refer to acts done extend also to illegal omissions. cmisbioao. *■ 

33. The word “ act ” denotes as well a series of acts "Aot.” 
as a single act ; the word “ omission ” denotes as well a “ 
series of omissions as a single omission. 

“^34. When a criminal act is done by several persons Acts don? by 
in furtherance of the common intention of all, each soShiinr- 
of such persons is liable for that act in the same manner ti-crauce of 
as if it were done by him alone. intention. 

36. Whenever an act, which is criminal only by when such An 
reason of its being done with a criminal knowledge or inten- njiiVST-ou 
tion, is done by several persons, each of such persons w’ho 
Joins in the act with such knowledge or intention is liable enmiuai' 
for the act in the same manner as if the act were done iSenaon.® 
by him alone with that knowledge or intention. 

36. Wherever the causing of a certain effect or an Effect oansea 
attempt to cause that effect, by an act or by an omission, partVby 
is an offence, it is to be understood that the causing of omission, 
that effect partly by an act and partly by an omission is 

the same offence. 

Illustration. 

A intentionally causes Z’s death, partly by illegally 
omitting to give Z food and partly by beating Z. A has 
committed murder. 

37. When an offence is committed by means of co-op»ation 
several acts, whoever intentionally co-operates, in the ofsevwliTcts 
commission of that offence by doing any one of those acts, 

either singly or jointly with any other person, commits 
that offence. 

Illustrations. 

(a) A and B agree to murder Z by severally and 
at different times giving him small doses of poison. 

A and B administer the poison according to the agreement 
with intent to murder Z. Z dies from the effects of the 


* 0[!his section was substituted for the original section by the Indian Penal Code 
Amendment Act, 1870 (27 of 1870) as applied to Mysore by the Government of India 
' Foreign Department Notification No, 41, dated 10th March 1871, 
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seveial doses of poison so administered to him. Here A 
and B intentionally co-operate in the commission of murder 
and as each of them does an act by which the death is 
caused, they are both guilty of the offence though their 
acts are separate. 

(6) A and B are joint jailors, and as such, have the 
charge of Z, a prisoner, alternately for six hours at a time. 
A and B, intending to cause Z’s death, knowingly co- 
operate in causing that effect by illegally omitting, each 
during the time of his attendance, to furnish Z with food 
supplied to them for that purpose. Z dies of hunger. 
Both A and B are guilty of the murder of Z. 

(c) A, a jailor, has the charge of Z, a prisoner. A, 
intending to cause Z’s death, illegally omits to supply Z 
with food ; in consequence of which Z is much reduced 
in strength, but the starvation is not sufficient to cause 
his death. A is dismissed from his office, and B succeeds 
him. B, without collusion or co-operation with A, illegally 
omits to supply Z with food, knowing that he is likely 
thereby to cause Z’s death. Z dies of hunger. B is guilty 
of murder j but, as A did not aco-operte with B, A is guilty 
only of an attempt to commit murder, 
oeraed Where Several persons are engaged or concerned 

crimmaiact in the commission of a criminal act, they may be guilty of 
different offences by means of that act. 

offences, 

Illnstration. 

A attacks Z under such circumstances of grave 
provocation that his killing of Z would be only culpable 
homicide not amounting to murder. B having ill-will 
towards Z and intending to kill him, and not having been 
subject to the provocation, assists A in killing Z. Here, 
though A and B are both engaged in causing Z’s death, B 
is guilty of murder, and A is guilty only of culpable 
homicide. 

39. A person is said to cause an effect “ voluntarily,” 
“ when he causes it by means whereby he intended to cause 

it, or by means which, at the time of employing those 
means, he knew or had reason to believe to be likely to 
cause it. 

Illustration , 

A sets fire, by night, to an inhabited house in a large 
town, for the purpose of facilitating robbery, and thus 



OF 1860] 


INDIAN PENAL CODE 


11 


Sections 40-47. 

causes the death of a person. Here, A may not have 
intended to cause death, and maj^ even be sorry that 
death has been caused by his act ; yet, if he knew that 
he was likely to cause death, he has caused death 
voluntarily. 

"40. Except in the chapter and sections mentioned in 
clauses 2 and -3 of this section, the word “ offence ’’ denotes 
a thing made punishable by this Code. 

In Chapter IV and in the following sections, namely, 
sections! 64, 65, 66, 67, 71, 109, 110, 112, ll-l, 115, 116, 
117, 187, 194, 195, 203, 211, 213, 214, 221, 222, 223, 224, 
225, 327, 328, 329, 330, 331, 347, 348, 388, 389 and 445, 
the word “ offence ” denotes a thing punishable under this 
Code, or under any special or local law as hereinafter 
defined. 

And in sections 141, 176, 177, 201, 202, 212, 216 and 
441 the word “ offence ” has the same moaning when the 
thing punishable under the special or local law is punish- 
able under such law with imprisonment for a term of six 
months or upwards, whether with or without fine. 

41. A “ Special Law ” is a law applicable to a parti- 
cular subject. 

42. A “ Local Law ” is a law applicable only to a 
particular part of British India. 

43. The word “ illegal ” is applicable to every thing 
which is an offence or which is prohibited by law, or which 
furnishes ground for a civil action ; and a person is said to 
be “ legally bound to do ” whatever it is illegal in him to 
omit. 

44. The word “ injury ” denotes any harm whatever 
illegally caused to any person, in body, mind, reputation or 
property. 

4d. The word “ life ” denotes the life of a human 
being, unless the contrary appears from the context. 

46. The word “ death ” denotes the death of a 
human being, unless the contrary appears from the 
context. 

47. The word “animal “ denotes any living creature, 
other than a human being. 


^ !E!)is section was substituted|for the original section by Section 2 of the Indian 
PenalCoCle Amendment Act, 1870 (27 of 1870) as applied to Mysore by Government of 
India Foreign Department Notification No, il, dated 10th March 1871, 

t The figures 64, 65, 66, 67 and 71 were inserted by Act I of 1904, section 5* 
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Sections 48-66. 

48. The word “ vessel ” denotes anything made for 
the conveyance by water of human beings, or of property. 

49. Wherever the word “ year ” or the word “month” 
is used, it is to be understood that the year or the month 
is to be reckoned according to the British Calendar. 

60. The word “ section ” denotes one of those 
portions of a Chapter of this Code which are distinguished 
by prefixed numeral figures. 

51 . The word “ oath ” includes a solemn affirmation 
substituted by law for an oath, and any declaration required 
or authorized by law to be made before a public servant, 
or to be used for the purpose of proof, whether in a Court 
of Justice or not. 

62. Nothing is said to be done or believed in good 
faith, which is done or believed without due care and 
attention. 

CHAPTER III. 

Op Punishments. 

63. The punishments to which offenders are liable 
under the provisions of this Code are — 

First, — Death ; 

Secondly, — Transportation ; 

Thirdly, — Penal Servitude ; 

Fourthly, — Imprisonment, which is of two descrip- 
tions namely — 

(1) Rigorous, that is, with hard labour; 

(•2) Simple; 

Fifthly, — Forfeiture of property ; 

Sixthly, — Fine. 

54. In every case in which sentence of death shall 
have been passed, the Gfovernment of India or the 
Government of the place within which the offender shall 
have been sentenced may, without the consent of the 
offender, commute the punishment for any other punish- 
ment provided by this Code. 

86. In every case in which sentence of transportation 
for life shall have been passed, the Government of India 
or the Government of the place within which the offender 
shall have been sentenced may, without the consent of the 
offender, commute the punishment for imprisonment of 
either description for a term not exceeding fourteen years. 
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Sections 66-63. 

56 . 'Whenever any person, being an European or 
American, is convicted of an offence punishabie under this 
Code with transportation, the Court shall sentence the 
offender to penal servitude instead of transportation, 
according to the provisions of Act XXIY of 1855. 

^Provided that, where an European or Aujerican 
offender would, but for such Act, be liable to be sentenced 
or ordered to be transported for a term exceeding ten years, 
but not for life, he shall be liable to be sentenced or 
ordered to be kept in penal servitude for such term 
exceeding six years as to the Court seems fit, but not for 
life. 

57 . In calculating fractions of terms of punishment, 
transportation for life shall be reckoned as equivalent to 
transportation for twenty years. 

68. In every case in which a sentence of transporta- 
tion is passed, the offender, until he is transported, shall 
be dealt with in the same manner as if sentenced to rigorous 
imprisonment, and shall be held to have been undergoing 
his sentence of transportation during the term of his 
imprisonment, 

69 , In every case in which an offender is punishable 
with imprisonment for a term of seven years or upwards, 
it shall be competent to the Court which sentences such 
offender, instead of awarding sentence of imprisonment, to 
sentence the offender to transportation for a term not less 
than seven years, and not exceeding the term for which by 
this Code such offender is liable to imprisonment. 

60 . In every case in which an offender is punishable 
with imprisonment which may be of either description, it 
shall be competent to the Court which sentences such 
offender to direct in the sentence that such imprisonment 
shall be wholly rigorous, or that such imprisonment shall 
be wholly simple, or that any part of such imprisonment 
shall be rigorous and the rest simple. 

[Sections 61 and 62 were repealed by Act II of 1922, 
Section 3.] 

63 . Where no sum is expressed to which a fine may 
extend, the amount of fine to which the offender is liable is 
unlimited, but shall not be excessive. 


* T’lis proviso was added by tbe Indian Penal Code Amendment Act, XXVII oi 
1870, as applied to Mysore by Government of India Foreign Department Hotificatioi: 
No. 41, dated 10th March 1871. 
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Sections 64-69. 


^64. In every case of an offence punishable with 
imprisonment as well as fine, in which the offender is sen- 
tenced to a fine, whether with or without imprisonment, 
Sentence of and in every case of an offence punishable with 

indeflXl?''' imprisonment or fine, or with fine only, in which the 
pijmcntof offender is sentenced to a fine, 

it shall be competent to the Court which sentences 
such offender to direct by the sentence that, in default of 
payment of the fine, the offender shall suffer imprisonment 
for a certain term, which imprisonment shall be in 
excess of any other imprisonment to which ho may have 
been sentenced or to which he may be liable under a com- 
mutation of a sentence. 

liimifi of term 65. The term for which the Court directs the offender 
feo be imprisoned in default of payment of a fine shall not 
^ oxceed oue-fourth of the term of imprisonment which is the 
ESTwben the maximum fixed for the offence, if the offence be punishable 
pumshibie with imprisonment as well as fine. 
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66. The imprisonment which the Court imposes in 
default of payment of a fine may be of any description to 
which the offender might have been sentenced for the 
offence. 

67. If the offence be punishable with fine only f [the 
imprisonment which the Court imposes in default of pay- 
ment of the fine shall he simple and] the term for which 
the Court directs the offender to be imprisoned, in default 
of payment of fine, shall not exceed the following scale, 
that is to say, for any term not exceeding two months 
when the amount of the fine shall not exceed fifty-rupees, 
and for any term not exceeding four months when the 
amount shall not exceed one hundred rupees, and for any 
term not exceeding six months in any other case. 

68. The imprisonment which is imposed in default 
of payment of a fine shall terminate whenever that fine is 
either paid or levied by process of law. 

69. If, before the expiration of the term of imprison- 
ment fixed in default of payment, such a proportion of the 
fine be paid or levied that the term of imprisonment 

•Tlie firattwo clauses of eeption 64 were substituted for the words ‘‘in every 
IS sentence to a fine ” by Act I of 1904, section 6. ^ 

t Tbeso words were inserted by Act I of 1904, section 7. 
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suffered in default of payment is not less than proportional 
to the part of tho fine still unpaid, the imprisonment shall 
terminate. 

Ilhistration. 

A is sentenced to a fine of one hundred rupees and 
to four months’ imprisonment in default of payment. 
Here, if seventy-five rupees of the fine be paid or levied 
before the expiration of one month of the imprisonment, 
A will be discharged as soon as the first month has ex- 
pired. If seventy-five rupees be paid or levied at the time 
of the expiration of the first; month, or at any later time 
while A continues in imprisonment, A will be immediately 
discharged. If fifty rupees of the fine be paid or levied 
before the expiration of two months of the imprisonment, 
A will be discharged as soon as the two months are com- 
pleted. If fifty rupees be paid or levied at the time of 
the expiration of those two months, or at any later time 
while A continues in imprisonment, A will be immediately 
discharged. 

70. The fine, or any part thereof which remains 
unpaid, may be levied at any time within six years after 
the passing of the sentence, and if, under the sentence, 
the offender be liable to imprisonment for a longer period 
than six years, then at any time previous to the expiration 
of that period ; and the, death of the offender does not 
discharge from the liability any property, which would, 
after his death, be legally liable for his debts. 

71. Where anything which is an offence is made 
up of parts, any of which parts is itself an offence, the 
offender shall not be punished with the punishment of 
more than one of such his offences, unless it be so expressly 
provided. 

’ [Where anything is an offence failing within two or 
more separate definitions of any law in force for the time 
being by which offences are defined or punished, or 

where several acts, of which one or more than one 
would by itself or themselves constitute an offence, con- 
stitute, when combined, a different offence, 

the offender shall not be punished with a more 
severe punishment than the Court which tries him could 
award lor any one of such offences.] 
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* 3Jhis clause was added by Act I of 1904, section 8, 
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Sections 72-74. 

Illustrations. 

(a) A gives Z fifty strokes with a stick. Here A 
raay have couiniitteA the offence of voluntarily causing 
hurt to Z by the whole beating, and also_ by each of the 
blows w’hich make up the whole beating. If A were 
liable to punishment for every blow, he might be imprison- 
ed for fifty years, one for each blow. But he is liable only 
to one punishment for the whole beating. 

(b) But if, while A is beating Z, Y interferes, and 
A intentionally strikes Y, here as a blow given to Y is not 
part of the act whereby A voluntarily causes hurc to Z, A 
is liable to one punishment for voluntarily causing hurt to 
Z, and to another for the blow given to Y. 

72. In all cases in which judgment is given that a 
person is guilty of one of several offences specified in the 
judgment, but that it is doubtful of which of these offences 
he is guilty, the offender shall be punished for the offence, 
for w'hich the lowest punishment is provided if the same 
punishment is not provided for all. 

73. Whenever any person is convicted of an offence 
for which, under this Code, the Court has power to sen- 
tence him to rigorous imprisonment, the Court may, by 
its sentence, order that the offender shall be kept in 
solitary confinement for any portion or portions of the 
imprisonment to which be is sentenced, not exceeding 
three months in the whole, according to the following 
scale, that is to say — 

a time not exceeding one month if the term of 
imprisonment shall not exceed six months ; 

a time not exceeding two months if the term of 
imprisonment shall exceed six months and * [shall not 
exceed one] year ; 

a time not exceeding three months if the term of 
imprisonment shall exceed one year. 

74. In executing a sentence of solitary confinement, 
such confinement shall in no case exceed fourteen days at 
a time, with intervals between the periods of solitary con- 
finement of not less duration than such periods, and when 
the imprisonment awarded shall exceed three months, the 
solitary confinement shall not exceed seven days in any 

“I These words were subsliitnted for the words be less than a" by Ac^ I of 
1904, section 9, 
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Sections lo-lS. 

one month of the whole imprisonment awarded with 
intervals between the periods of solitary confinement of 
not less duration than such periods. 

75. Whoever, having teen convicted of an ofience Pui.Wiincnt 
punishable under Chapter XII, or Chapter XYII, of this 
Code,'' [or of the Indian Penal Code as in force in British 
India, or any other territory to which it may have been an 
extended by the Governor-General in Council], vith OTtTthx-ee_ 
imprisonment of either description for a term of three 
years or upwards, shall be guilty of any offence punishable 
under either of those Chapters with imprisonment of either 
description for a term of three years or upwards, shall 
be subject for every such subsequent offence to transporta- 
tion for life,t [or to imprisonment of either description for 
a term whicla may extend to ten years] . 


CHAPTER IV. 


Geneeal Exceptions. 

76. Nothing is an offence which is done by a person Act done by 
who is, or who by reason of a mistake of fact and not by bouul' “r by 
reason of a mistake of law in good faith believes himself 
to be, hound by law to do it. btsm 

’ bound, by 

law. 

Illustrations. 


(a) A, a soldier, fires on a mob by the order of his 
superior oflficer, in conformity with the commands of the 
law. A has committed no offence. 

(b) A, an officer of a Court of Justice being 
ordered by that Court to arrest Y, and after due enquiry, 
believing Z to be Y, arrests Z. A has committed no 
offence. 

77. Nothing is an offence which is done by a Judge Act of judge 
when acting judicially in the exercise of any power 

which is, or which in good faith he believes to be, given 
to him by law. 

78. Nothing which is done in pursuance of, or Act done 
which is warranted by the judgment or order of, a Court th^ud^ent 

of Justice, if done whilst such judgment or order remains court 



« These words were inserted by Act V of 1925. 
f These words were substituted by Act I of 1904, section 10. 
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Sections 79-81. - 

in force is an offence, notwithstanding the Court may 
have had no jurisdiction to pass such judgment or order, 
provided the person doing the act in good faith believes 
that the Court had such jurisdiction. 

79. Nothing is an offence which is done by any 
person who is justified by law, or who by reason of a 
mistake of face and not by reason of a mistake of law 
in good faith believes himself to be justified by law, 
in doing it. 

Illustration. 

A sees Z commit what appears to A to be a murder. 
A, in the exercise, to the best of his judgment, exerted in 
good faith, of the power which the law gives to all persons 
of apprehending murderers in the act, seizes Z, in 
order to bring Z before the proper authorities. A has 
committed no offence, though it may turn out that Z 
was acting in self-defence. 

80 . Nothing is an offence which is done by accident 
or misfortune, and without criminal intention or knowledge 
in the doing of a lawful act in a lawful manner by lawful 
means and with proper care and caution. 

Illustration. 

A is at a work with a hatchet ; the head flies off 
and bills a man who is standing by. Here, if there 
was no want of proper caution on the part of A, his 
act is excusable and not an offence. 

81 . Nothing is an offence merely by reason of its 
being done with the knowledge that it is likely to cause 
harm, if it be done without any criminal intention to 
cause harm, and in good faith for the purpose of preventing 
or avoiding other harm to person or property. 

Explanation . — It is a question of fact in such a case 
whether the harm to be prevented or avoided was of 
such a nature and so imminent as to justify or excuse 
the risk of doing the act with the knowledge that it 
was likely to cause harm. 

Illustrations. 

(a) A, the captain of a steam vessel, suddenly and 
without any fault or negligence on his part, finds himself 
in such a position that, before he can stop bis vessel, he 
must inevitably run down a boat B with twenty or thirty 
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Sections 82-86. 

passengers on board, unless he changes the course of his 
vessel, and that, by changing his course, he must incur 
risk of running down a boat C with only two passengers 
on board, which he may possibly clear. Here, if A alters 
his course without any intention to run down the boat C 
and in good faith for the purpose of avoiding the danger 
to the passengers in the boat B, he is not guilty of an 
offence, though he may run down the boat C by doing an 
act which he knew was likely to cause that effect, if it be 
found as a matter of fact that the danger which he 
intended to avoid was such as to excuse him in incurring 
the risk of running down the boat C. 

(b) A, in a great fire, pulls down houses in order to 
prevent the conflagration from spreading. He does this 
with the intention in good faith of saving human life 
or property. Here, if it be found that the harm to be 
prevented was of such a nature and so imminent as to 
excuse A’s act, A is not guilty of the offence. 


82 . Nothing is an offence which is done by a child Actoi acMia 
under seven years of age. oUgl'^ 


83 . Nothing is an offence which is done by a child 7 Vna^^ 
above seven years of age and under twelve, who has not unalr 12 “ 
attained sufficient maturity of understanding to judge wlThtlS 
of the nature and consequences of his conduct on that 

OCCaiSlOn# xmderstand- 

ing. 


84 . Nothing is an offence which is done by a person 
who, at the time of doing it, by reason of unsoundness of Sraa 
mind, is incapable of knowing the nature of the act, or 
that he is doing what is either wrong or contrary to law. 


85 . Nothing is an offence which is done by a person Act of a 
who, at the time of doing it, is, by reason of intoxication, Scapabie of 
incapable of knowing the nature of the act, or that he is “f 
doing what is either wrong or contrary to law ; provided mtoxi|ation 
that the thing which intoxicated him was administered to alafufthis 
him without his knowledge or against his will. 

86. In oases where an act done is not an offence offence 
unless done with a particular knowledge or intent, a person 

who does the act, in a state of intoxication shall be liable 
to be dealt with as if he had the same knowledge as committed by 
he would have had if he had not been intoxicated, unless “ntoSoatea. 
the thing which intoxicated him was administered to him 
without his knowledge or against his will. 

M, 0 , — VOL. 1 
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Act not 
intended snd 
not known to 
be likely to 
cause death, 
or grievous 
hurt, done by 
consent. 


Act not 
intended to 
cause death, 
done by 
consent in 
good faith for 
the beneiit of 
a pei'bon. 


Act done in 
good faith for 
the benefit of 
a child or^ 
person of 
unsoirnd 
mind hy or 
b}' consent of 
guardian* 


Provisos. 


Sections 87-89. 

87. Nothing which is not intended to cause death or 
grievous hurt, and which is not known by the doer to be 
likely to cause death or grievous hurt, is an offence by 
reason of any harm which it may cause, or be intended by 
the doer to cause, to any person above eighteen years of 
age, who has given consent, whether express or implied, 
to suffer that harm ; or by reason of any harm which it 
may be known by the doer to be likely to cause to any 
such person who has consented to take the risk of 
that harm. 


Illnstration. 

A aud Z agree to fence each other for amusement. 
This agreement implies the consent of each to suffer any 
harm which, in the course of such fencing, may be caused 
without foul play ; and if A, while playing fairly, hurts Z, 
A commits no offence. 

88. Nothing, which is not intended to cause death 
is an offence by reason of any harm which it may cause, 
or be intended by the doer to cause, or be known by the 
doer to be likely to cause, to any person for whose benefit 
it is done in good faith, and who has given a consent, 
whether express or implied, to suffer that harm, or to 
take the risk of that harm. 

Illustration. 

A, a surgeon, knowing that a particular operation 
is likely to cause the death of Z, who suffers under a 
painful complaint, but not intending to cause Z’s death 
and intending in good faith, Z’s benefit, performs that 
operation on Z, with Z’s consent. A has committed 
no offence. 

89. Nothing, which is done in good faith for the 
benefit of a person under twelve years of age, or of unsound 
mind, by or by consent, either express or implied, of the 
guardian or other person having lawful charge of that 
person, is au offence by reason of any harm which it may 
cause, or be intended by the doer to cause or be known 
by the doer to be likely to cause, to that person. 

Provided — 

First . — That this exception shall not extend to 
the intentional causing of death, or to the attempting 
to cause death. 
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Section H 90-91. 

Secondly . — Thafc this exception shall not extend to 
the doing of anything which the person doing it knovrs 
to be likely to cause death, for any purpose other than the 
preventing of death or grievous hurt, or the curing of any 
grievous disease or infirmity. 

Thirdly . — That this exception shall not extend to 
the voluntary causing of grievous hurt, or to the attempt- 
ing to cause grievous hurt, unless it be for the purpose 
of preventing death or grievous hurt, or the curing of 
any grievous disease or infirmity. 

Fourthly . — That this exception shall not extend to 
the abetment of any offence, to the committing of 
which offence it would not extend. 


Illustratioii. 

A, in good faith, for his child’s benefit without his 
child’s consent, has his child cut for the stone by a 
surgeon, knowing it to be likely that the operation will 
cause the child’s death, but not intending to cause the 
child’s death. A is, within the exception, inasmuch as 
his object was the cure of the child, 

90 . A consent is not such a consent as it intended tnow^'‘tobe 
by any section of this Code, if the consent is given 63 ^ a '“*4“ 
person under fear of injury, or under a misconception oi conceptiou. 
fact, and if the person doing the act knows, or has reason 

to believe, that the consent was given in consequence of 
such fear or misconception ; or, 

If the consent is given by a person who, from cansp ut ot a 
unsoundness of mind or intoxication, is unable to under- person of 
stand the nature and consequence of that to which he 
gives bis consent; or, 

unless the contrary appears from the context, if 
the consent is given by a person who is under twelve 
years of age. 

91 . The exceptions in sections 87, 88 and 89 do Acts which 
not extend to acts which are offences independently independeut- 
of any harm which they may cause, or be intended 

to cause, or be known to be likely to cause, to the 
person giving the consent, or on whose behalf the ““not™®’ 
consent is given. Sceptions. 

in sections 
87,88 and 89. 
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Section 92. 

Illustration. 

Causing miscarriage (unless caused in good faith 
for the purpose of saving the life of the woman) is an 
offence independently of any harm which it may cause or 
be intended to cause to the woman. Therefore, it is not 
an offence “ by reason of such harm ” ; and the consent of 
the woman or of her guardian to the causing of such 
miscarriage does not justify the act. 

Act done in 92. Nothing is an offence by reason of any harm 

the bene^^rf which it may cause to a person for whose benefit it is done 
withoX faith, even without that person’s consent, if the 

consent. oiroumstances are such that it is impossible for that person 
to signify consent, or if that person is incapable of giving 
consent, and has no guardian or other person in lawful 
charge of him from whom it is possible to obtain consent 
in time for the thing to be done with benefit. 

Provisos. Provided — 

First . — That this exception shall not extend to 
the intentional causing of death, or the attempting to 
cause death; 

Secondly . — That this exception shall not extend to 
the doing of anything which the person doing it knows 
to be likely to cause death, for any purpose other than 
the preventing of death or grievous hurt or the curing of 
any grievous disease or infirmity ; 

Thirdly . — That this exception shall not extend to 
the voluntary causing of hurt, or to the attempting to 
cause hurt, for any purpose other than the preventing of 
death or hurt ; 

Fourthly. —That this exception shall not extend to 
the abetment of any offence, to the committing of which 
offence it would not extend. 

Illustrations. 

(o) Z is thrown from his horse, and is insensible. 
A, a surgeon, finds that Z requires to be trepanned. A, not 
intending Z’s death, but in good faith, for Z’s benefit, 
performs the trepan before Z recovers his power of judging 
for himself. A has committed no offence. 

(6) Z is carried off by a tiger. A fires at the tiger, 
Rowing it to be likely that the shot may kill Z, but not 
intending to kill Z, and in good faith intending Z’s benefit. 
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Sections 93-94. 

A’s ball gives Z a mortal wounrl. A has committed 
no offence. 

(c) A, a surgeon, sees a child suffer an accident 
which is likely to prove fatal 'unless an operation be 
immediately performed. There is not time to apply to 
the child’s guardian. A performs the operation in spite 
of the entreaties of the child, intending, in good faith, the 
child’s benefit. A has committed no offence. 

(d) A is in a house which is on tire, with Z, a child. 

People below hold out a blanket. A drops the child from 
the house-top, knowing it to be likely that the fall may kill 
the child, but not intending to kill the child, and intending, 
in good faith, the child’s benefit. Here, ev^n if the child 
is killed by the fall, A has committed no offence. 

Explanation . — Mere pecuniar}^ benefit is not benefit 
within the meaning of sections 88, 89 and 92. 

93 . No communication made in good faith is an 
offence by reason of any harm to the person to whom it is gooa^mth.’^ 
made, for the benefit of that person. 


Illustration. 

A, a surgeon, in good faith, communicates to a 
patient his opinion that he cannot live. The patient dies 
in consequence of the shock. A has committed no offence, 
though he knew it to be likely that the communication 
might cause the patient’s death. 

94 . Except murder, and offences against the State AottowMoh 
punishable with death, nothing is an offence which is compe°feaV 
done by a person who is compelled to do it by threats, ***''®»*®- 
which, at the time of doing it, reasonably cause the 
apprehension that instant death to that person will other- 
wise be the consequence ; provided the person doing the 
act did not of his own accord, or from a reasonable 
apprehension of harm to himself short of instant death, 
place himself in the situation by which he became subject 
to such constraint. 

Explanation 1. — A person who, of his own accord, or 
by reason of a threat of being beaten, joins a gang of 
daooits knowing their character, is not entitled -to the 
benefit of this exception, on the ground of his having 
been compelled by his associates to do anything that is 
an offence by law. 



61 


INDIAN PENAL CODE 


[Act XLV 


Act causuiff 
slight haiin. 


Kothini^ done 
lu piivato 
defence is an 
offence 

of 

private 
defence of 
the body and 
of prope'’t5 


Bight of 
private 
defence 
agaiiict the 
act of a 
pel son of 
onsonnd 
mind, etc. 


Sections 96-98. 

Explanatiou 2.— A person seized by a gang of dacoits, 
and forced by threat of instant death, to do a thing which 
is an offence by law, for example, a smith compelled to 
tabe his tools and to force the door of a house for the 
dacoits to enter and plunder it, is entitled to the benefit 
of this exception. 

95 . Nothing is an offence by reason that it causes, 
or that it is intended to cause, or that it is known to be 
likely to cause, any harm, if that harm is so slight that 
no person of ordinary sense and temper would complain 
of such harm. 

Of the Eight of Private Defence. 

96 . Nothing is an offence which is done in the 
exercise of the right of private defence. 

97 . Every person has a right, subject to the restric- 
tions contained in section 99, to defend — 

First.— Ri% own body, and the body of any other 
person, against auy offence affecting the human body; 

Secondly . — The property, whether moveable or 
immoveable, of himself or of any other person, against 
any act which is an offence falling under the definition of 
theft, robbery, mischief or criminal tiespass, or which is 
an attempt to commit theft, robbery, mischief or 
criminal trespass. 

98 . When an act, which would otherwise be a 
certain offence is not that offence, by reason of the youth, 
the want of maturity of uuderstandmg, the unsoundness 
of mind, or the intoxication of the person doing that act, or 
by reason of any misconception on the part of that person, 
every person has the same right of private defence against 
that act which he would have if the act were that offence. 

Ilhistrations. 

(а) Z, under^ the influence of madness, attempts 
to kill A. Z is guilty of no offence. But A has the 
same right of private defence which he would have if 
Z were sane. 

(б) A enters by night a house which he is legally 
entitled to enter. Z, in good faith, taking A for a house- 
breaker, attacks A. Here Z, by attacking A under this 
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Sections 99-100. 

ujisconception, commits no offence. But A has the same 
right of private defence against Z, which ho would have 
if A were not acting under that misconception. 

99. First . — There is no righi of pri^atc defence ict‘.a,amst 
against an act which does not reasonably cause theappre- noiiphl of 
hension of death or of grievous hurt, if done, or attempted 
to be done, by a public servant acting in good faith under 
colour of his office, though that act may not be strictly 
justifiable by law. 

Second . — There is no right of private defence against 
an act which does not reasonably cause the apprehension 
of death or of grievous hurt, if done, or attempted to be 
done, by the direction of a public servant acting in good 
faith under colour of his office, though that direction may 
not be strictly justifiable by law. 

Third . — There is no right of piivate defence in cases Extent to 
in which there is time to have recourse to the protection 
of the public authorities. 

Fourth . — The right of private defence in no case 
extends to the inflicting of more harm than it is necessary 
to inflict for the purpose of defence. 

Explanation 1. — A person is not deprived of the right 
of private defence against an act done, or attempted to be 
done, by a public servant as such, unless he knows, or has 
reason to believe, that the person doing the act is such 
public servant. 

Explanation 2. — A person is not deprived of the right 
of private defence against an act done, or attempted to be 
done by the direction of a public servant, unless he knows, 
or has reason to believe, that the person doing the act is 
acting by such direction, or unless such person states the 
authority under which he acts, or if he has authority in 
writing, unless he produces such authority, if demanded. 

100. The right of private defence of the body extends, 
under the restrictions mentioned in the last preceding 
section to the voluntary causing of death or of any other 
harm to the assailant, if the offence which occasions the 
exercise of the right be of any of the descriptions herein- 
after enumerated, namely — 

First . — Such an assault as may reasonably cause the 
apprehension that death will otherwise be the consequence 
of such assault ; 


When the 
right of pri- 
vate defence 
of the body 
e's:tends to 
causing 
death. 
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Sections 101-103. 

Seoojidly. —iinch. an assault as may reasonably cause 
the apprehension that grievous hurt ■will otherwise be the 
consequence of such assault ; 

Thirdly. — An assault with the intention of commit- 
ting rape ; 

Fourthly. — An assault with the intention of gratifying 
unnatural lust ; 

Fifthly. — An assault with the intention of kidnapping 
or abducting ; 

Sixthly.— kn assault with the intention of wrongfully 
confining a person, under circumstances which may 
reasonably cause him to apprehend that he will be unable 
to have recourse to the public authorities for his release. 

101 . If the offence be not of any of the descriptions 
enumerated in the last preceding section, the right of 
private defence of the body does not extend to the volun- 
tary causing of death to the assailant, but does extend, 
under the restrictions mentioned in section 99, to the 
voluntary causing to the assailant of any harm other than 
death. 

102 . The right of private defence of the body com- 
mences as soon as a reasonable apprehension of danger to 
the body arises from an attempt or threat to commit the 
offence, though the offence may not have been committed ; 
and it continues as long as such apprehension of danger 
to the body continues. 

103 . The right of private defence of property extends, 
under the restrictions mentioned in section 99, to the 
voluntary causing of death or of any other harm to the 
wrong-doer, if the offence, the committing of which, or the 
attempting to commit which, occasions the exercise of the 
right, be an offence of any of the descriptions hereinafter 
enumerated, namely — 

First. — Eobbery. 

Secondly. — House-breaking by night. 

Thirdly. — Mischief by fire committed on any building 
tent or vessel, which building, tent or vessel is used as a 
human dwelling, or as a place for the custody of property. 

Fourthly.— mischief or house-trespass, under 
such circumstances as may reasonably cause apprehension 
that death or grievous hurt will be the consequence, if 
such right of private defence is not exercised. 
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Sections 104-106. 

104 . If the offence, the committing of which, or the 
attempting to commit which, occasions the exercise of 
the right of private defence, be theft, mischief or criminal 
trespass, not of any of the descriptions enumerated in the 
last preceding section, that right does not extend to the 
voluntary causing of death, but does extend, subject to 
the restrictions mentioned in section 99, to the voluntary 
causing to the wrong-doer of any harm other than death. 

105 . First . — The right of private defence of property 
commences when a reasonable apprehension of danger to 
the property commences. 

Second . — The right of private defence of property 
against theft continues till the offender has effected his 
retreat with the property, or the assistance of the public 
authorities is obtained, or the property has been recovered. 

Third . — The right of private defence of property 
against robbery continues as long as the offender causes ('r 
attempts to cause to any person death or hurt or wrongful 
restraint, or as long as the fear of instant death, or of 
instant hurt, or of instant personal restraint continues. 

Fourth . — The right of private defence of property 
against criminal trespass or mischief continues as long as 
the offender continues in the commission of criminal tres- 
pass or mischief. 

Fifth . — The right of private defence of property 
against house-breaking by night continues as long as the 
house-trespass which has been begun by such house-break- 
ing continues. 

106 . If, in the exercise of the right of private defence 
against an assault which reasonably causes the apprehen- 
sion of death, the defender be so situated that he cannot 
effectually exercise that right without risk of harm to an 
innocent person, his right of private defence extends to 
the running of that risk. 

Illustration. 

A is attacked by a mob who attempt to murder him. 
He cannot effectually exercise his right of private defence 
without firing on the mob, and he cannot fire without risk 
of harming young children who are mingled with the mob. 
A commits no offence if by so firing he harms any of the 
children. 
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CHAPTEE V. 

Op Abetment. 

107. A person abets the doing of a thing, who — 

Instigates any person to do that thing ; or — 

(SVeondZy.— Engages with one or more other person or 
persons in any conspiracy for the doing of that thing, if 
an act or illegal omission takes place in pursuance of that 
conspiracy, and in order to the doing of that thing ; or — 

T/iirdZy.— Intentionally aids by any act or illegal 
omission, the doing of that thing. 

Explanation 1. — A person who, by wilful misrepresen- 
tation or by wilful concealment of a material fact which 
he is bound to disclose, voluntarily causes or procures, or 
attempts to cause or procure, a thing to be done, is said 
to instigate the doing of that thing. 

Illustration. 

A, a public officer, is authorised by a warrant from a 
Court of Justice to apprehend E. B, knowing that fact 
and also that C is not Z, wilfully represents to A that G 
is Z, and thereby intentionally causes A to apprehend C. 
Here B abets by instigation the apprehension of 0. 

Explanation, 2. — Whoever, either prior to or at the 
time of the commission of an act, does anything in order 
to facilitate the commission of that act, and thereby 
facilitates the commission thereof, is said to aid the doing 
of that act. 

108 . A person abets an offence who abets either the 
commission of an offence, or the commission of an act 
which would be an offence, if committed by a person 
capable by law of committing an offence with the same 
intention or knowledge as that of the abettor. 

Explanation 1. — The abetment of the illegal omission 
of an act may amount to an offence although the abettor 
may not himself be bound to do that act. 

Explanation 2. — To constitute the offence of abetment 
it is not necessary that the act abetted should be committed, 
or that the effect requisite to constitute the offense should 
be caused. 
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Section 108. 

Illustrations. 

(а) A instigates B to murder C. B refuses to do so. 

A is guilty of abetting B to commit murder. 

(б) A instigates B to murder D. B, in pursuance of 
the instigation, stabs D. I) recovers from the wound. A 
is guilty of instigating B to commit murder. 

Explanation 3. — It is not necessary that the person 
abetted should be capable by law of committing an offence, 
or that he should have the same guilty intention or know- 
ledge as that of the abettor, or any guilt} intention or 
knowledge. 

Illustrations. 

(a) A, with a guilty intention, abets a child or a 
lunatic to commit an act w’hich would be an offence, if 
committed by a person capable by law' of committing an 
offence, and having the same intention as A. Here A, 
whether the act be committed or not, is guilty of abetting 
an offence. 

(b) A, w’ith the intention of murdering Z, instigates 
B, a child, under seven years of age, to do an act which 
causes Z’s death. B, in consequence of the abetment, does 
the act, and thereby causes Z’s death. Here though B 
was not capable by law of committing an offence, A is 
liable to be punished in the same manner as if B had been 
capable by law of committing an offence, and had com- 
mitted murder, and he is therefore subject to the punish- 
ment of death. 

(c) A instigates B to set fire to a d%veliing-house. 
B, in consequence of the unsoundness of his mind, being in- 
capable of knowing the nature of the act, or that be is 
doing what is wrong or contrary to law, sets tire to the house 
in consequence of A’s instigation. B has committed no 
offence, but A is guilty of abetting the offence of setting 
fire to a dwelling-house, and is liable to the punishment 
provided for that offence. 

(d) A, intending to cause a theft to be committed, 
instigates B to take property belonging to Z out of Z’s 
possession. A induces B to believe that the property belongs 
to A. B takes the property out of Z’s possession, in good 
faith, believing it to be A’s property. B, acting under this 
misconception, does not take dishonestly, and therefore does 
not commit theft. But A is guilty of abetting theft, and 
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Section 108-A 

is liable to the same punishment as if B had committed 
theft. 

Explanation 4. — The abetment of an offence being an 
oifeace. the abetment of such an abetment is also an offence. 

Illustration. 

A instigates B to instigate 0 to murder Z. B accoid- 
ingly instigates C to murder Z, and G commits that offence 
in conbequcnee of B’s instigation. B is liable to be punished 
for his offence with the punishment for murder, and as A 
instigated B to commit the offence, A is also liable to the 
same punishment. 

Explanation 6. — It is not necessary to the commission 
of the offence of abetment by conspiracy that the abettor 
should concert the offence with the person who commits it. 
It is sufficient if he engage in the conspiracy in pursuance 
of which the offence is committed. 

Illustration. 

A concerts with B a plan for poisoning Z. It is agreed 
that A shall administer the poison. B then explains the 
plan to 0, mentioning that a third person is to administer 
the poison, but without mentioning A’s name. C agrees 
to procure the poison, and procures and delivers it to B 
for the purpose of its being used in the manner explained. 
A administers the poison. Z dies in consequence. Here, 
though A and C have not conspired together, yet C has 
been engaged in the conspiracy in pursuance of which Z 
has been murdered. C has therefore committed the offence 
defined in this section and is liable to the punishment for 
murder. 

* 108 -A. A person abets an offence within the mean- 
ing of this Code who, in Mysore, abets the commission of 
any act without and beyond Mysore which would consti- 
tute an offence if committed in Mysore. 

Illustration. 

A, in Mysore, instigates B, a foreigner in Goa, to 
commit a murder in Goa. A is guilty of abetting mur- 
der. 


♦This section was added by section 11 of Act I of 1904. 
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109 . Whoever abets any oflenoe shall, it the act 
abetted is committed in consequence of the abetment, and 
no express provision is made by this Code for the punish- 
ment of such abetment, be punished with the punishment 
provided for the offence. 

Explanation . — An act or offence is said to be committed 
in consequence of abetment, when it is committed in 
consequence of the instigation, or in pursuance of the 
conspiracy, or with the aid which constitutes the abetment. 


Piini shiiif nt 
of abetment if 
the act 
abettetl is 
committed in 
oon<iefiuenc' 
and where no 
express 
pi*ovibion is 
made fur it*? 
pnni>hmei t. 


Illustrations. 


\a) A offers a bribe to B, a public servant, as a re- 
ward for showing A some favour in the exercise of B’s 
official functions. B accepts the bribe. A has abetted 
the offence defined in section 16 1. 

(&) A instigates B to give false evidence. B, in 
consequence of the instigation, commits that offence. A 
is guilty of abetting that offence, and is liable to the same 
punishment as B. 

(c) A and B conspire to poison Z. A, in pursuance 
of the conspiracy, procures the poison and delivers it to 
B in order that he may administer it to Z. B, in pursu- 
ance of the conspiracy, administers the poison to Z in A’s 
absence and thereby causes Z’s death. Here B is guilty 
of murder. A is guilty of abetting that offence by con- 
spiracy, and is liable to the punishment for murder. 

110 . "Whoever abets the commission of an offence Punishment^ 
shall, if the person abetted does the act with a different 
intention or knowledge from that of the abettor, be 
punished with the punishment provided for the offence ailetenun] 
which would have been committed if the act had been 
done with the intention or knowledge of the abettor and abettor- 
with no other. 


111 . When an act is abetted and a different act is laabrnty of 
done, the abettor is liable for the act done, in the same 
manner and to the same extent as if he had directly 
abetted it ; provided the act done was a probable con- is don^ 


sequence of the abetment, and was committed under the 
influence of the instigation, or with the aid or in pursuance 


of the conspiracy which constituted the abetment. 
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Section 112. 


Illustrations. 

(а) A instigates a child to put poison into the food 
of Z, and gives him poison for that purpose. The child, 
in consequence of the instigation, by mistake puts the 
poison into the food of Y, which is by the side of that of 
Z. Here, if the child was acting under the influence of 
A’s instigation and the act done was under the circum- 
stances a probable consequence of the abetment, A is liable 
in the same manner and to the same extent as if he had 
instigated the child put the poison into the food of Y, 

(б) A instigates B to burn Z’s house. B sets fire 
to the house and at the same time commits theft of pro- 
perty there. A, though guilty of abetting the burning of 
the house, is not guilty of abetting the theft ; for the theft 
was a distinct act and not a probable consequence of the 
burning. 

(c) A instigates B and C to break into an inhabited 
house at midnight for the purpose of robbery, and provides 
them with arms tor that purpose. B and C break into the 
house, and being resisted by Z, one of the inmates, murder 
Z. Here, if that murder was the probable consequence of 
the abetment, A is liable to the punishment provided for 
muider. 

112 . If the act for which the abettor is liable under 
the last preceding section is committed in addition to the 
act abetted and constitutes a distinct offence, the abettor 
IS liable to punishment for each of the offences. 


Illustration. 

A instigates B to resist by force a distress made by a 
public servant. B, in consequence, resists that distress. 
In offering the resistance, B voluntarily causes grievous 
hurt to the officer executing the distress. As B has com- 
mitted both the offence of resisting the distress and the 
offence of voluntarily causing grievous hurt, B is liable to 
punishrnent for both these offences ; and, if A knew that 
B was likely voluntarily to cause grievous hurt in resisting 
the distress, A will also be liable to punishment for each 
of the offences. 
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Seciionn 113-110. 

113 . When an act is abetted with the intention on 
the pait of the abettor of causing a particular effect, and 
an act for which the abettor is liable in consequence of 
the abetment, causes a different effect from that intended 
by the abettor, the abettoi is liable for the effect caused, 
in the same manner and to the same extent as if he had 
abetted the act with the intention of causing that effect ; 
provided he knew that the act abetted was likely to cause 
that effect. 


lUusttaHon. 

A instigates B to cause grievous hmt to Z. B, in 
consequence of the instigation, causes grievous hurt to Z. 
Z dies in consequence. Here, if A knew that the grievous 
hurt abetted was likely to cause death, A is liable to be 
punished with the punishment provided for murder. 

114 . Whenever any person, who, if absent, w’ould be 
liable to be punished as an abettor, is present when the 
act or offence for which he would be punishable in con- 
sequence of the abetment is committed, he shall be deemed 
to have committed such act or offence. 

116 . Whoever abets the commission of an offence 
punishable with the death or transportation for life shall, if 
that offence be not committed in consequence of the 
abetment, and no express provision is made by the Code 
for the punishment of such abetment, be punished with 
imprisonment of either description for a term which may 
extend to seven years, and shall also be liable to fine ; 

and if any act for which the abettor is liable in con- 
sequence of the abetment, and which causes hurt to any 
person, is done, the abettor shall be liable to imprisonment 
of either description for a term which may extend to four- 
teen years, and shall also be liable to fine. 

Illustration. 

A instigates B to murder Z. The offence is not 
committed. If B had muidered Z, he would have been 
subject to the punishment of death or transportation for 
life. Therefore A is liable to imprisonment for a term 
which may extend to seven years and also to a fine ; and 
if any hurt be done to Z, in consequence of the abetment, 
he will be liable to imprisonment for a term which may 
extend to fourteen years, and to fine. 
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Sections 116 - 117 . 

116. Whoever abets, an offence punishable with 
imprisonment shall, if that offence be not committed in 
consequence of the abetment, and no express provision is 
made b}’ this Code for the punishment of such abetment, 
be punished with imprisonment of anv description provided 
for that offence, for a term which may extend to one- 
fourth part of the longest teim provided for that offence, 
or with such fine as is provided for that offence, or with 
both ; 

and if the abettor or the person abetted is a public 
servant, whose duty it is to prevent the commission of 
such offence, the abettor shall be punished with imprison- 
ment of any description provided for that offence, for a 
term which may extend to one-half of the longest term 
provided for the offence, or with such fine as is provided 
for the offence, or with both. 


Illustrations. 

(а) A offers a bribe to B, a public servant, as a 
reward for showing A some favour in the exercise of B’s 
official functions. B refuses to accept the bribe. A is 
punishable under this section. 

(б) A instigates B to give false evidence. Here, if 
B does not give false evidence, A has nevertheless com- 
mitted the offence defined in this section, and is punish- 
able accordingly. 

(c) A, a police officer, whose duty is to prevent 
robbery, abets the commission of robbery. Here, though 
the robbery be not committed, A is liable to one-half of 
the longest term of imprisonment provided for that offence, 
and also to fine. 

0) B abets the commission of robbery by A, a 
police officer, whose duty it is to prevent that offence. 
Here, though the robbery be not committed B is liable to 
one-half of the longest term of imprisonment provided 
for the offence of robbery, and also to fine. 

117. Whoever abets the commission of an offence 
by the public generally, or by any number or class of 
persons exceeding ten, shall be punished with imprison- 
ment of either description for a term which may extend 
to three years, or with fine or with both, 
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Sections 118-119. 

Illustration. 

A affixes in a public place a placard, instigating a 
sect consisting of more than ten members to meet at 
acertain time and place, for the purpose of attacking the 
members of an adverse sect, while engaged in a procession. 

A has committed the offence defined in this section. 

118 . Whoever intending to facilitate, or knowing it ® 

to be likely that he will thereby faciliate, the commission coSt an 
of an offence punishable with death or transportation punishable 
for life, voluntarily conceals, by any act or illegal omission, “ 

the existence of a design to commit such offence, or tioniorWe. 
makes any representation which he knows to be false 
respecting such design shall, if that offence be committed, 

be punished with imprisonment of either description lor a 
term which may extend to seven years ; or if the offence if the offence 
be not committed, with imprisonment of either description committed 
for a term which may extend to three years ; and in either 
case shall also be liable to fine. 

Illustration. 

A knowing that dacoity is about to be committed 
at B, falsely informs the Magistrate that a dacoity is 
about to be committed at 0, a place in an opposite direc- 
tion, and thereby misleads the Magistrate with intent to 
facilitate the commission of the offence. The dacoity is 
committed at B in pursuance of the design. A is punish- 
able under this section. 

119 . Whoever being a public servant, intending to a public ser.- 

facilitate or knowing it to be likely that he will thereby 
facilitate, the commission of any offence, the commission of SenM^hioh 
which it is his duty as such public servant to prevent volun- ^ 
tarily conceals, by any act or illegal omission, the existence ° • 

of a design to commit such offence, or makes any represen- 
tation which he knows to be false respecting such design, 

shall, if the offence be committed, be punished with iftheoSeace 
imprisonment of any description provided for the offence, 
for a term which may extend to one-half of the longest 
term of such imprisonment, or with such fine as 4s pro- 
vided for that offence, or with both ; 

or if the offence be punishable vsdth death or transpor- HtheoHence 
tation for life, with imprisonment of either description 
for a term which may extend to ten years ; etc. ’ 
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Sections 120-121. 

or, if the offence be not committed, shall be punished 
with imprisonment of any description provided for the 
offence for a term which may extend to one-fourth part 
of the longest term of such imprisonment, or with such 
fine as is provided for the offence, or with both. 

Illustration. 

A, an officer of police, being legally bound to give 
information of all designs to commit robbery which may 
come to his knowledge, and knowing that B designs to 
commit robbery, omits to give such information, with 
intent to facilitate the commission of that offence. Here A 
has by an illegal omission concealed the existence of B’s 
design, and is liable to punishment according to the pro- 
vision of this section. 

120 . Whoever, intending to facilitate or knowing it 
to be likely that he will thereby facilitate the commission 
of an offence punishable with imprisonment, voluntarily 
conceals, by any act or illegal omission, the existence of a 
design to commit such offence, or makes any representa- 
tion which he knows to be false respecting such design, 
shall, if the offence be committed, be punished with impri- 
sonment of the description provided for the offence, for a 
term which may extend to one-fourth, and if the offence 
be not committed, to one-eighth of the longest term of 
such imprisonment, or with such fine as is provided for 
the offence, or with both. 

CHAPTEE VI. 

Oe Opeencbs against the State. 

121 . Whoever wages war against the Queen, or 
attempts to wage such war, or abets the waging of such 
war, shall be punished with death, or transportation for 
life, * [and shall also be liable to fine] . 

Illustrations. 

(o) A joins an insurrection against the Queen. A 
has committed the offence defined in this section. 

(6) A [in India abets an insurrection against the 
Queen’s Government of Ceylon, by sending arms to the 

* !J?hese words were substituted for tbe words and shall forfeit all his property 
by section 1 of Act n of im 
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Sections 121-A — 124. 

insurgents. A is guilty of abetting the ■waging of "war 
against the Queen. 

■ 121-A. Whoever within or without British India 
conspires to commit any of the offences punishable by 
section 121, or to deprive the Queen of the Sovereignty of 
British India or of any part thereof, or conspires to over- 
awe, by means of criminal force or the show of criminal 
force, the Government of India or any Local Government 
shall be punished with transportation for life or any shorter 
term, or with imprisonment of either description "which 
may extend to ten years f [and shall also be liable to fine]. 

^Explanation . — To constitute a conspiracy under this 
section, it is not necessary that any act or illegal omission 
shall 1 take place in pursuance thereof. 

122 . Whoever collects men, arms or ammunition, or 
otherwise prepares to wage war with the intention of 
either waging, or being prepared to wage war against the 
Queen, shall be punished with transportation for life, or 
imprisonmnt of either description for a term not exceed- 
ing ten years, f [and shall also be liable to fine] . 

123 . Whoever by any act, or by any illegal omission, 
conceals the existence of a design to wage war against the 
Queen, intending by such concealment to facilitate, or 
knowing it to be likely that such concealment will facilitate 
the waging of such war, shall be punished with imprison- 
ment of either description for a term which may extend to 
ten years, and shall also be liable to fine. 

124 . Whoever, with the intention of inducing or 
compelling the Governor-General of India, or the Gover- 
nor of any Presidency, or a Lieutenant-Governor or a 
Member of the Council of the Governor-General of India, 
or of the Council of any Presidency, to exercise or refrain 
from exercising in any manner any of the lawful powers 
of such Governor-General, Governor, Lieutenant-Governor, 
or Member of Council, assaults or wrongfully restrains, or 
attempts wrongfully to restrain, or overawes by means of 
criminal force or the show of criminal force, or attempts 


*This section was inserted by the Indian Penal Code Amendment Act, 1870 (27 of 
1870) as applied to Mysore by the Government of India Foreign Department Notifica- 
tion No. 41, dated 10th March 1871, 

t These words were inserted by S. 2 of Act II of 1922. 

t These words were substituted for the words “ and shall forfeit all his property '' 
by S.l of Act 11 of 1922. 
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Seciions 124-A— 126. 


so to overawe, such Q-overnor-General, Governor, 
Lieutenant-Governor, or Member of Council, shall he 
punished with imprisonment of either description for a 
term which may extend to seven years, and shall also be 
liable to fine. 

*124-A. Whoever by words, either spoken or written 
or by signs, or by visible representations, or otherwise, 
brings or attempts to bring into hatred or contempt, or 
excites or attempts to excite disaffection towards His 
Majesty the King-Emperor of India, or His Highness the 
Maharaja, or towards the Governments established by law 
in British India and in the territories of His Highness the 
Maharaja, shall be punished with transportation for life 
or any shorter term, to which fine may be added, or with 
imprisonment which may extend to three years, to which 
fine may be added, or with fine. 

Explanation 1. — The expression “ disaffection ” in- 
cludes disloyalty and all feelings of enmity. 

Explanatio7i'2 . — Comments expressing disapprobation 
of the measures of the Government of India or the Govern- 
ment of Mysore with a view to obtain their alteration by 
lawful means, without exciting or attempting to excite 
hatred, contempt or disaffection, do not constitute an 
offence under this section. 

Explanation 3. — Comments expressing disapprobation 
of the administrative or other action of the Government 
of India or the Government of Mysore without exciting or 
attempting to excite hatred, contempt or disaffection, 
do not constitute an offence under this section. 


Waging war 125. Whoevcr wages war against the Government 
i^wer of any Asiatic power in alliance or at peace with the Queen, 
Jrith or attempts to wage such war, or abets the waging of such 
Quean. -^ar, shall be punished with transportation for life, to which 
fine may be added ; or with imprisonment of either des- 
cription for a term which may extend to seven years, to 
which fine may be added, or with fine. 

Committing 126. Whoever commits depredation, or makes pre- 

^pradataon papa^ions to Commit depredation, on the territories of any 
iny powtrat Power in alliance pr at peace with the Queen, shall be 
I'saei with punished with imprisonment of either description for a 
e Queen which may extend to seven years, and shall also be 

liable to fine and to forfeiture of any property used or 


* The original section 124-A which was inserted by Act 27 of 1870, S. 5, 
by S. 12 of Act I cf 1904, and this section substituted for it. 


was repealed 
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Sections 127-131. 

intended to be used in committing such deprodaliun, or 
acquired by such depredation, 

127 . Whoever receives any property knowing the Eeemms 
same to have been taken in the commission of any of the bj^var 
offences mentioned in sections 12.5 and 12^k shall be ordepnaa- 
punished with imprisonment of cither description for cl cd in sections 
term which may extend to seven years, and shall also be 

liable to fine and to forfeiture of the proper!}’ so received. 

128 . Whoever being a public servant and having rubi ic^ecvant 
the custody of any State prisoner or prisoner of war, 
voluntarily allows such prisoner to escape from any place war 
in which such prisoner is confined, shall be punished v\ith in Li ^ custody 
transportation for life, or imprisonment of either descrip- 

tion for a term which may extend to ten years, and shall 
also be liable to fine. 

129 . Whoever, being a public servant and having PuWic 
the custody of any State prisoner or prisoner of war, 
negligently suffers such prisoner to escape from an}' place 

of confinement in which such prisoner is confined, shall be btate'o? war 
punished with simple imprisonment for a term which may ^ 
extend to three years, and shall also be liable to fine. 

130 . Whoever knowingly aids or assists any State AiainR escape 
prisoner or prisoner of war in escaping from lawful custody “r ^boirSig 
or rescues, or attempts to rescue any such prisoner, or prisoner, 
harbours or conceals any such prisoner who has escaped 

from lawful custody, or offers or attempts to offer any 
resistance to the recapture of such prisoner, shall be 
punished with transportation for life, or with imprisbnment 
of either description for a term which may extend to ten 
years, and shall also be liable to fine. 

iExplanation.—A State prisoner, or prisoner of war, 
who is permitted to be at large on his parole within certain 
limits in British India, is said to escape from lawful cus- 
tody if he goes beyond the limits within which he is allowed 
to be at large. 

CHAPTEE VII. 

Of Offences belating to the Aemv and Navy. 

131 . Whoever abets the committing of mutiny by Abetting 
an officer, soldier, or sailor, in the Army or Navy of the tomptins 
Queen, or attempts to seduce any such officer, soldier, or eednoe 
sailor from his allegiance or his duty, shall be punished fromSisauty. 
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Sections 132-136. 


with transportation for life, or with imprisonment of either 
description for a term which may extend to ten years, and 
shall also be liable to fine. 

* Explanation.— In this section the words “OflBcer” 
and “ Soldier ” include any person subject to the Articles of 
war for the better Government of Her Majesty’s Army, or 
to the Articles of War contained in Act No. V of 1869. 

132 . Whoever abets the committing of mutiny by 
an officer, soldier, or sailor, in the A.rmy or Navy of the 
Queen, shall, if mutiny be committed in consequence of 
that abetment, be punished with death or with transporta- 
tion for life, or imprisonment of either description for a 
term which may extend to ten years, and shall also be 
liable to fine. 

133 . Whoever abets an assault by an officer, soldier, 
or sailor, in the Army or Navy of the Queen, on any 
superior officer being in the execution of his office, shall be 
punished with imprisonment of either description for a 
term which may extend to three years, and shall also be 
liable to fine. 

134 . Whoever abets an assault by an officer, soldier, 
or sailor, in the Army or Navy of the Queen, on any 
superior officer being in the execution of his office, shall, 
if such assault be committed in consequence of that abet- 
ment, be punished with imprisonment of either description 
for a term which may extend to seven years, and shall 
also be liable to fine. 

136 . Whoever abets the desertion of any officer, 
soldier, or sailor, in the Army or Navy of the Queen, shall 
be punished with imprisonment of either description for a 
term which may extend to two years, or with fine, or with 
both. 

136 . Whoever, except as hereinafter excepted, know- 
ing or having reason to believe that an officer, soldier, or 
sailor, in the Army or Navy of the Queen, has deserted, 
harbours such officer, soldier, or sailor, shall be punished 
with imprisonment of either description for a term which 
may extend to two years, or with fine, or with both. 

Exception . — This provision does not extend to the 
case in which the harbour is given by a wife to her hus- 
band. 


This explanation was added by the Indian Penal C)de Amendment Act, 1870 
(27 of 1870) as applied to Mysore by the Government of India Foreign Department 
Notification No. 41, dated 10th March 1871, ^ ^ 
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8ectiomlZ'l-14i\. ■ 

137. The master or person in charge of a merchant 
vessel, on board of which any deserter from the Army or 
Navy of the Queen is concealed, shall, though ignorant of 
such concealment, be liable to a penalty not exceeding five 
hundred rupees, if he might have known of such conceal- 
ment but for some neglect of his duty as such master or 
person in charge, or but for some want of discipline on 
board of the vessel. 

138. Whoever abets what he knows to be an act of 
insubordination by an officer, soldier, or sailor, in the 
Army or Navy of the Queen, shall, if such act of insub- 
ordination be committed in consequence of that abetment, 
be punished with imprisonment of either description for a 
term which may extend to six months, or with fine, or 
with both. 

139. No person subject to any Articles of War for 
the Army or Navy of the Queen, or for any part of such 
Army or Navy, is subject to punishment under this Code 
for any of the offences defined in this Chapter. 

140. Whoever, not being a soldier in the Military or 
Naval service of the Queen, wears any garb or carries any 
token resembling any garb or token used by such a soldier, 
with the intention that it may be believed that he is such 
a soldier, shall be punished with imprisonment of either 
description for a term which may extend to three months, 
or with fine which may extend to five hundred rupees, or 
with both. 

CHAPTER VIII. 

Op Offences aoainst the Public Tkanquillity. 

141. An assembly of five or more persons is desig- 
nated an “ unlawful assembly, ” if the common object of 
the persons composing that assembly is — 

First : — To overawe by criminal force, or show of 
criminal force, the Legislative or Executive Government 
of India, or the Government of any Presidency, or any 
Lieutenant-Governor, or any public servant in the exercise 
of the lawful power of such public servant ; or 

Second : — To resist the execution of any law, or of 
any legal process ; or 

Third : — To commit any mischief or criminal tres- 
pass, or other offence ; or 


Desertfr cin- 
ccal#='d on 
board mer- 
chant %"e«sel 
through 
ne2;}igtncc of 
la.-sttr. 


Abt'iment of 
act of insub- 
ordination by 
a soldier or 
sailor. 


Person subject 
to Articles of 
War not puni- 
shable under 
this Code. 


Wearing the 
dress of a 
soldier. 


Unlawful 

assembly. 



Being a 
member of an 
unlawful 
assembly. 


Funibhmcnt. 


Joining an 
unlawful 
assembly 
armed with 
any deadly 
weapon. 


Joining or 
continuing in 
an unlawful 
asbenibiy, 
knowing that 
it has been 
commanded 
to disperse. 


Kioting. 


Punishment 
for rioting. 


Kioting, 
armed with 
deadly 
weapon. 


7^ INDIAN PENAL CODE [ACT XLV 

Sections 142-148. 

Fourth : — By means of criminal force, or show of 
criminal force, to any person, to take or obtain possession 
of any property, or to deprive any person of the enjoyment 
of a right of way, or of the use of water or other incor- 
poral right of which he is in possession or enjoyment, or 
to enforce any right or supposed right ; or 

Fifth : — By means of criminal force, or show of 
criminal force, to compel any person to do what he is not 
legally bound to do, or to omit to do what he is legally 
entitled to do. 

Explanation . — An assembly which was not unlaw- 
ful when it assembled, may subsequently become an 
unlawful assembly. 

142 . Whoever, being aware of facts which render 
any assembly an unlawful assembly, intentionally Joins 
that assembly or continues in it, is said to be a member 
of an unlawful assembly. 

143 . Whoever is a member of an unlawful assembly, 
shall be punished with imprisonment of either description 
for a term which may extend to six months, or with fine, 
or with both. 

144 . Whoever, being armed with any deadly weapon, 
or with anything which, used as a weapon of offence, is 
likely to cause death, is a member of an unlawful assembly, 
shall be punished with imprisonment of either description 
for a term which may extend to two years, or with fine or 
with both. 

145 . W^hoever Joins or continues in an unlawful 
assembly, knowing that such unlawful assembly has been 
commanded in the manner prescribed by law to disperse, 
shall be punished with imprisonment of either description 
for a term which may extend to two years, or with fine, 
or with both. 

146 . Whenever force or violence is used by an 
unlawful assembly, or by any member thereof, in prosecu- 
tion of the common object of such assembly, every 
member of such assembly is guilty of the offence of rioting. 

147 . Whoever is guilty of rioting, shall be punished 
with imprisonment of either description for a term which 
may extend to two years, or with fine, or with both. 

148 . Whoever is guilty of rioting, being armed with 
‘ a deadly weapon or with anything which, used as a 

weapon of offence, is likely to cause death, shall he 
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Bectiovs 149-153. 

punished wifch imprisonment of either description for a 
term which may extend to three years, or with fine, or 
with both. 

149 . If an offence is committed by any member of 
an unlawful assembly in prosecution of the common 
object of that assembly, or such as the members of that 
assembly knew to be likely to be committed in prosecu- 
tion of that object, every person who, at the time of the 
committing of that offence, is a member of the same 
assembly, is guilty of that offence. 

160 . Whoever hires or engages, or employs, or 
promotes, or connives at the hiring, engagement, or 
employment of any person to join or become a member of 
any unlawful assembly, shall be punishable as a member 
of such unlawful assembly, and for any offence which may 
be committed by any such person as a member of such 
unlawful assembly in pursuance of such hiring, engage- 
ment, or employment, in the same manner as if ho had 
been a member of such unlawful assembly, or himself had 
committed such offence. 

151 . Whoever knowingly joins or continues in any 
assembly of five or more persons likely to cause a disturb- 
ance of the public peace, after such assembly has been 
lawfully commanded to disperse, shall be punished with 
imprisonment of either description for a term which may 
extend to six months, or with fine, or with both. 

Explanation.— li the assembly is an unlawful 
assembly within the meaning of section 141, the offender 
win be punishable under section 146. 

152 . Whoever assaults or threatens to assault, or 
obstructs or attempts to obstruct, any public servant in 
the discharge of his duty as such public servant, in en- 
deavouring to disperse an unlawful assembly, or to suppress 
a riot or affray, or uses, or threatens, or attempts to use 
criminal force to such public servant, shall be punished 
with imprisonment of either description for a term which 
may extend to three years, or with fine, or with both. 

153 . Whoever malignantly, or wantonly, by doing 
anything which is illegal, gives provocation to any person 
intending or knowing it to be likely that such provocation 
will cause the offence of rioting to be committed, shall, if 
the offence of rioting be committed in consequence of such 
provocation, be punished with imprisonment ©f either 
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Sections 163-A-165. 

description for a term which may extend to one year, or 
with fine, or with both ; and if the ofience of rioting bo 
not committed, with imprisonment of either description 
for a term which may extend to six months, or with fine, 
or with both. 

* 163-A. Whoever by words, either spoken or written, 
or by signs, or by visible representations, or otherwise, 
promotes or attempts to promote feelings of enmity or 
hatred between different classes of His Majesty the King- 
Emperor’s or of His Highness the Maharaja’s subjects, 
shall be punished with imprisonment which may extend 
to two years, or with fine, or with both. 

Explanation.— It does not amount to an offence 
within the meaning of this section to point out, without 
malicious intention and with an honest view to their re- 
moval, matters which are producing, or have a tendency 
to produce, feelings of enmity or hatred between different 
classes of His Majesty the King-Emperor’s or His High- 
ness the Maharaja’s subjects. 

164. Whenever any unlawful assembly or riot takes 
place, the owner or occupier of the land upon which such 
unlawful assembly is held, or such riot is committed, and 
any person having or claiming an interest in such land, 
shall be punishable with fine not exceeding one thousand 
rupees, if he or his agent or manager, knowing that such 
offence is being or has been committed, or having reason 
to believe it is likely to be committed, do not give the 
earliest notice thereof in his or their power to the principal 
officer ac the nearest police station, and do not in the 
case of his or their having reason to believe that it was 
about to be committed, use all lawful means in his or their 
power to prevent it and, in the event of its taking place, 
do not use all lawful means in his or their power to 
disperse or suppress the riot or unlawful assembly. 

185. Whenever a riot is committed for the benefit 
or on behalf of any person who is the owner or occupier 
of any land respecting which such riot takes place, or who 
claims any interest in such land, or in the subject of any 
dispute which gave rise to the riot, or who has accepted 
or derived any benefit therefrom, such person shall be 
punishable with fine, if he or his agent or manager, having 
reason to believe that such riot was likely to be committed, 

‘‘^Section 163-A was added by Section 13 of Act I of 1904. 
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Sections 166-160. 

or that the unlawful assembly by which such riot was 
committed was likely to be held, shall not respectively use 
all lawful means in his or their power to prevent such 
assembly or riot from taking place and for suppressing and 
dispersing the same. 

156. Whenever a riot is committed for the benefit 

or on behalf of any person who is the owner or occupier ovneror 
of any land respecting which such riot takes place, or who ior ivUose _ 
claims any interest in such land, or in the subject of any ^ “ornLuttel 
dispute which gave rise to the riot, or who has accepted 
or derived any benefit therefrom, the agent or manager of 
such person shall be punishable with fine, if such agent or 
manager having reason to believe that such riot was likely 
to be committed, or that the unlawful assembly by which 
such riot was committed was likely to be held, shall not 
use all lawful means in his power to prevent such riot or 
assembly from taking place and for suppressing and dis- 
persing the same. 

157. Whoever harbours, receives, or assembles in Harbonrxug 
any house or premises m his occupation or charge, or tor an 
under his control, any persons, knowing that such persons afsemib^. 
have been hired, engaged, or employed, or are about to 

be hired, engaged or employed, to join or become members 
of an unlawful assembly, shall be punished with imprison- 
ment of either description for a term which may extend 
to six months, or with fine, or with both. 

158. Whoever is engaged or hired or offers or 
attempts to be hired or engaged, to do or assist in doing 

any of the acts specified in section 141, shall be punished assembly or 
with imprisonment of either description for a term which 
may extend to six months, or with fine, or with both ; 

and whoever, being so engaged, or hired, as aforesaid, 
goes armed, or engages or offers to go armed, with any ' 
deadly weapon or with anything which, used as a weapon 
of offence, is likely to cause death, shall be punished with 
imprisonment of either description for a term which may 
extend to two years, or with fine, or with both. 

159. When two or more persons, by fighting in a -A-Sw- 
public place, disturb the public peace, they are said to 
“commit an affray. ” 

160. Whoever commits an affray, shall be punished 
with imprisonment of either description for a term which *»§ 
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may extend to one month, or with fine which may extend 
to one hundred rupees, or with both. 

CHAPTER IX. 

Op Offences by or relating to Public Servants, 

Public 161. Whoever, being or expecting to be a public 

tSslgrati- servant, accepts or obtains, or agrees to accept, or attempts 
ficafara other to obtain froiu any person, for himself or for any other 
rem“nOTatioD, pcrson, any gratification whatever, other than legal remu- 
"n^XiiauL Deration, as a motive or reward for doing or forbearing to 
do any official act or for showing or forbearing to show, in 
the exercise of his official functions, favour or disfavour to 
any person, or for rendering or attempting to render any 
service or disservice to any person, with the Legislative or 
Executive Government of India, or with the Government 
of any Presidency, or with any Lieutenant-Governor or 
with any public servant, as such, shall be punished with 
imprisonment of either description for a term which may 
extend to three years, or with fine, or with both. 

Explanations.—^’' Expecting to be a public servant.” 
If a person not expecting to be in office obtains a gratifi- 
cation by deceiving others into a belief that he is ab^out to 
be in office, and that he will then serve them, ho may be 
guilty of cheating, but he is not guilty of the ofience 
defined in this section. 

“ Gratification. ” The word “ gratification ” is not 
restricted to pecuniary gratifications, or to gratifications 
estimable in money. 

“ Legal remuneration. ” The words “ legal remune- 
ration ” are not restricted to remuneration which a public 
servant can lawfully demand, but include all remuneration 
which he is permitted by the Government, which he 
serves, to accept. 

“ A motive or reward for doing. ” A person who re- 
ceives a gratification as a motive for doing what he does 
not intend to do, or as a reward for doing what he has not 
done, comes within these words. 

Ilkisirations. 

(a) A, a Munsiff, obtains from Z, a banker, a 
situation in Z’s bank for A’s brother, as a reward to A for 
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deciding a cause in favour of Z. A has committed the 
offence defined in this section. 

(b) A, holding the office of Eesident at the Court 
of a subsidiary Power, accepts a lakh of rupees from the 
Minister of that Power. It does not appear that A accept- 
ed this sum as a motive or reward for doing or forbearing 
to do any particular official act, or for rendering or at- 
tempting to render any particular service to that Power 
with the British Government. But it does appear that A 
accepted the sum as a motive or reward for generally 
showing favour in the exercise of his official functions to 
that Power. A has committed the offence defined in this 
section. 

(c) A, a public servant, induces Z erroneously to 
believe that A’s influence with the Government has 
obtained a title for Z, and thus induces Z to give A money 
as a reward for this service. A has committed the offence 
defined in this section. 

162 . Whoever accepts or obtains, or agrees to accept, 

or attempts to obtain, from any person, for hirnseli or for m order, by 
any other person, any gratification whatever as a motive meS?*means. 
or reward for inducing, by corrupt of illegal means, any 
public servant to do or to forbear to do any official act, or servant, 
in the exercise of the official functions of such public 
servant to show favour or disfavour to any person, or to 
render or attempt to render any service or disservice to any 
person with the Legislative or Executive Government of 
India, or with the Government of any Presidency, or with 
any Lieutenant-Governor, or with any public servant, as 
such, shall be punished with imprisonment of either 
description for a term which may extend to three years, 
or with fine, or with both. 

163 . Whoever accepts or obtains, or agrees to accept Taking a 
or attempts to obtain from any person, for himself or for fo® the**'"*”’ 
any other person, any gratification whatever, as a motive 

or reward for inducing, by the exercise of personal in- influence with 
fluence, any public servant to do or to forbear to do any “ Jvmt. 
official act, or in the exercise of the official functions of 
such public servant to show favour or disfavour to any 
person, or to render or attempt to render any service or 
disservice to any person with the Legislative or Executive 
Government of India, or with the Government of any 
Presidency, or with any Lieutenant-Governor, or with any 
public servant, as such, shall be punished with simple 
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imprisonment for a term which may extend to one year, 
or with fine, or with both. 


Illustration. 

An advocate who receives a fee for arguing a case 
before a Judge ; a person who receives pay for arranging 
and correcting a memorial addressed to Government, 
setting forth the services and claims of the memorialist ; 
a paid agent for a condemned criminal who lays before 
the Government, statements tending to show that the 
condemnation was unjust, — are not within this section, 
inasmuch as they do not exercise or profess to exercise 
personal influence. 

Punishment 164. Whoever, being a public servant, in respect of 
by whom either of the offences defined in the last two preced- 

SSSesabove sections is Committed, abets the offence, shall be 
defined. punishcd with imprisonment of either description for a 
term which may extend to three years, or with fine, or 
with both. 

Ulustration. 

A is a public servant. B, A’s wife, receives a pre- 
sent as a motive for soliciting A to give an office to a 
particular person. A abets her doing so. B is punishable 
with imprisonment for a term not exceeding one year, or 
fine, or both. A is punishable with imprisonment for a 
term which may extend to three years, or with fine, or 
with both. 

165. Whoever, being a public servant, accepts or 
obtaining any obtains, or agrees to accept or attempts to obtain, for 
himself or for any other person, any valuable thing with- 
consideration, or for a consideration which he knows 
person oon- to be inadequate, from any person whom he knows to have 
been, or to be, or to be likely to be concerned in any pro- 
teanSdby coeding or business transacted ox about to be transacted 
snob public by such publio Servant, or having any connection with 
servant. official functious of himself or of any public servant 

to whom he is subordinate, or from any person whom 
he knows to be interested in or related to the person so 
concerned, shall be punished with simple imprisonment 
for a term which may extend to two years, or with fine, 
or with both. 



OP 1860] 


INDIAN PENAL CODE 


79 


Seotiojis 166-167. 

Illustrations. 

(a) A, a Collector, hires a house of Z, who has a 
settlement case pending before him. It is agreed that A 
shall pay 60 rupees a month, the house being such that, if 
the bargain were made in good faith, A would be required 
to pay two hundred rupees a month. A has obtained a 
valuable thing from Z without adequate consideration. 

(b) A, a J udge, buys of Z, who has a cause pend- 
ing in A’s Court, Government promissory notes at a 
discount, when they are selling in the market at a premium. 

A has obtained a valuable thing from Z without adequate 
consideration. 

(c) Z’s brother is apprehended and taken before A, 
a Magistrate, on a charge of perjury. A sells to Z shares 
in a bank at a premium, when they are selling in the 
market at a discount. Z pays A for the shares accordingly. 

The money so obtained by A is a valuable thing obtained 
by him without adequate consideration. 

166 . Whoever being a public servant, knowingly Pubiio 
disobeys any direction of the law as to the way in which |!Sbe:^ng a 
he is to conduct himself as such public servant, intending 

to cause, or knowing it to be likely that he will, by such intent to''* 
disobedience, cause injury to any person, shall be punished toan/piraon. 
with simple imprisonment for a term which may extend 
to one year, or with fine, or with both. 

Illxistraiion. 

A, being an ofiScer directed by law to take property 
in execution, in order to satisfy a decree pronounced in Z’s 
favour by a Court of Justice, knowingly disobeys that 
direction of law, with the knowledge that he is likely 
thereby to cause injury to Z. A has committed the offence 
defined in this section. 

167 . Whoever, being a public servant, and being, as PubUo 
such public servant, charged with the preparation or 
translation of any document, frames or translates that 
document in a manner which he knows or believes to be with tutent to 
incorrect, intending thereby to cause, or knowing it to be 

likely that he may thereby cause injury to any person, 
shall be punished with imprisonment of either description 
for a term which may extend to three years, or with fine, 
or with both. 
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Sections 168-171-A. 

168 . Whoever, being a public servant, and being 
legally bound as such public servant not to engage in 
trade, engages in trade, shall be punished with simple 
imprisonment for a term which may extent to one year, 
or with fine, or with both. 

169 . Whoever, being a public servant, and being 
legally bound as such public servant, not to purchase or 
bid for certain property, purchases or bids for that pro- 
perty, either in his own name or in the name of another, 
or jointly, or in shares with others, shall be punished with 
simple imprisonment for a term which may extend to two 
years, or with fine, or with both; and the property, if 
purchased, shall be ooufiscated. 

170 . Whoever pretends to hold any particular office 
as a public servant, knowing that he does not hold such 
office, or falsely personates any other person holding such 
office, and in such assumed character does or attempts to 
do any act under colour of such office, shall be punished 
with imprisonment of either description for a term which 
may extend to two years, or with fine, or with both. 

171 . Whoever, not belonging to a certain class of 
public servants, wears any garb, or carries any token 
resembling any garb or token used by that class of public 
servants, with the intention that it may be believed, or 
with the knowledge that it is likely to be believed, that 
he belongs to that class of public servants, shall be punished 
with imprisonment of either description for a term which 
may extend to three months, or with fine which may 
extend to two hundred rupees, or with both. 

CHAPTEE IX-A.* 

Of Offences eblating to Elections, 

171 -A. For the purposes of this Chapter — 

(a) “ candidate ” means a person who has stood or 
claims to have stood as a candidate at. any election and 
includes a person who, when an election is in contempla- 
tion, holds himself out as a prospective candidate thereat : 

Provided that he has subsequently stood as a candi- 
date at such election ; 

(b) “ electoral right ” means the right of a person 
to stan4 or not to stand as, or to withdraw from being, a 
candidate or to vote or refrain from voting at an election. 


* This chapter was inserted by Act I of 1941. 
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SecHom 171-B~171-C. 

171-B. (1) Whoeyer- 

(1) gives a gratification to any person with the 
object of inducing him or any other person to exercise any 
electoral right or of rewarding any person for having 
exercised any such right ; or 

(ii) accepts either for himself or for any other 
person any gratification as a reward for exercising any 
such right or for inducing or attempting to induce any 
other person to exercise any such right, 
commits the offence of bribery ; 

Provided that a declaration of public policy or a 
promise of public action shall not be an offence under this 
section. 

(2) A person who offers, or agrees to give, or offers 
or attempts to procure, a gratification shall be deemed to 
give a gratification. 

(3) A person who obtains or agrees to accept or 
attempts to obtain a gratification, shall be deemed to 
accept a gratification, and a person who accepts a gratifi- 
cation as a motive for doing what he does not intend to 
do, or as a reward for doing what he has not done, shall 
be deemed to have accepted the gratification as a reward. 

171-C. (1) Whoever voluntarily interferes or attempts 
to interfere wiiii the free exercise of any elector alright 
commits the offence of undue influence at an election. 

(2) Without prejudice to the generality of the 
provisions of sub-section (1 ), whoever — 

(а) threatens any candidate or voter, or any person 
in whom a candidate or voter is interested, 
with injury of any kind, or 

(б) induces or attempts to induce a candidate or 
voter to believe that he or any person in whom 
he is interested will become or will be rendered 
an object of divine displeasure or of spiritual 
censure, 

shall be deemed to interfere with the free exercise of the 
electoral right of such candidate or voter, within the 
meaning of sub-section (1). 

(3) A declaration of public policy or a promise of 
public action, or the mere exercise of a legal right without 
intent to interfere with an electoral right, shall not be 
deemed to be interference within the meaning of this 
section. 
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Fjcfi>)tn 171-D — 171-1. 

ITl-D. V\'hoe%er a L an eleotioTi applies for a voting 
paper'll- u>jos in toe name of an}' other person, whether 
in.ng or ch a'l, or in a hetidous name, or who having voted 
once at ■such .(-ctiou applies at the same election for a 
votiii.., piper in his oi\n name, and whoever abets, procures 
or attempts to procure the voting bv any person in any such 
nay, commies th'- oSence of personation at an election. 

ITl-E. AY hoever commits the offence of bribery shall 
be punished i.ith imprisoninent of either description for a 
te'ia nlufh m.i} extend Co one year, or with fine, or with 
both ; 

Provided that bribery by treating shall be punished 
with fine onl}'. 

Explanation .— means that form of bribery 
where the gratification consists in food, drink, entertain- 
ment or proiision. 

171-F. AA’hoever commits the offence of undue 
inlluence or personation at an election shall be punished 
i^ith imprisonment of either description for a term vhieh 
liny extend to one year, or with fine, or with both. 

171-G. Whoever with intent to affect the result of 
an election makes or publishes any statement purporting 
to be a statouient of fact which is false and which he 
either knows or believes to be false or does not believe to 
be true, in relation to the personal character or conduct 
of any candidate shall be punished with fine. 

171-H. AA'hoever without the general or special 
authority in writing of a candidate, incurs or authorises 
expenses on account of the holding of any public meeting, 
or upon any advertisement, circular or publication, or in 
any other way whatsoever for the purpose of promoting or 
procuring the election of such candidate, shall be punished 
with fine which may extend to five hundred Rupees : 

Provided that if any person having incurred any such 
expen&es not exceeding the amount of ten rupees without 
iuithority, obtains within ten days from the date on which 
such expense's w'ere incurred the approval in writing of 
the candidate, he shall be deemed to have incurred such 
expenses with the authority of the candidate. 

171-1. AA’hoever, being required by any law for the 
time being in force or any rule having the force of law to 
keep accounts of expenses incurred at or in connection with 
an election fails to keep such accounts, shall be punished 
with fine which may extend to five hundered rupees, 
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Sections 172-174. 

172 . Whoever absconds in order to avoid bt ing c jii g o 

served with a summons, notice or order p-ocecdujj^ from PT-’ ’rV° 
any public servant legally competent, as ^uch puohc ^ ^ , 

servant, to issue such summons, notice or ord r. shall be 
punished with simple imprisonment fur a teim which mav 

extend to one month, oi with line v\hich uiaj' extend lu 
five hundred lupees, or with both ; 

or if the summons, notice or order is to attend in 
person or by agent, or to produce a document in a Court 
of Justice, w'ith simple imprisonment for a term which 
may extend to six months, or with fine which may extend 
to one thousand rupees, or with both. 

173 . Whoever in any manner intentionally prevents Piovutmg 
the serving on himself, or on any other pcr&on, ol anv on! ci 
summons, notice or order proceeding from any public 
servant legally competent, as such public servant, to issue prthuting 
such summons, notice or order, or intentionally prevents the!!oc“'“ 
the lawful afiSxing to any place of any such summons, 

notice or order, or intentionally removes any such sum- 
mons, notice or order from any place to which it is law- 
fully afiixed, or intentionally prevents the lawful making 
of any proclamation, under the authority of any public 
servant legally competent, as such public servant, to direct 
such proclamation to be made, shall be punished with 
simple imprisonment for a term which may extend to one 
month, or with fine which may extend to five hundred 
rupees, or with both ; 

or, if the summons, notice, order, or proclamation is 
to attend in person or by agent, or to produce a document 
in a Court of Justice, with simple imprisonment for a term 
which may extend to six months, or with fine which may 
extend to one thousand rupees, or with both. 

174 . Whoever being legallj" bound to attend in person Non attena 
or by an agent at a certain place and time in obedience to a obeaience to 
summons, notice, order or proclamation proceeding from 

any public servant legally competent, as such public ser- smant 
vant, to issue the same, intentionally omits to attend at that 
place or time, or departs from the place where he is bound 
to attend before the time at which it is lawful for him to 
depart, shall be punished with simple imprisonment tor a 
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term which may extend to one month, or with fine which 
may extend to fixe hundred rupees, or with both; 

or if the summons, notice, order, or proclamation is 
to attend in person or by agent in a Court of Justice, with 
simple imprisonment for a term which may extend to six 
months, or with fine which may extend to one thousand 
rupees, or with both. 


Illustrations. 

(а) A being legally bound to appear before the 
Supreme Court at Calcutta in obedience to a subpoena 
issuing from that Court, intentionally omits to appear. A 
has committed the offence defined in this section. 

(б) A being legally bound to appear before a Zillah 
Judge as a witness, in obedience to a summons issued by 
that Zillah Judge, intentionally omits to appear. A has 
committed the offence defined in this section. 

Omission to 176. Whoevcr, being legally bound to produce or 
Slcmnenttoa deliver up any document to any public_ servant, as such, 
intentionally omits so to produce or deliver up the same, 
‘buaud shall be punished with simple imprisonment for a term 
to T>roaace it. .ypjjigij extend to one month, or with fine which may 
extend to five hundred rupees, or with both ; 

or if the document is to be produced or delivered up 
to a Court of Justice, with simple imprisonment for a term 
which may extend to six months, or with fine which may 
extend to one thousand rupees, or with both. 


Illustration. 

A, being legally bound to produce a document before 
a Zillah Court, intentionally omits to produce the same. 
A has committed the offence defined in this section, 
omissiuuto ^ 176. Whoever, being legally bound to give any 
fuioraation^'^ notice or to furnish information on any subject to any 
E°rv£!lfby» piiblic servant, as such, intentionally omits to give such 
Kd tfgw furnish such information in the manner and 

it- at the time required by law, shall be punished with simple 

imprisonment for a term which may extend to one month, 
or with fine which may extend to five hundred rupees, or 
with both ; 

or, if the notice or information required to be given 
respects the commission of an offence or is required 
for the purpose of preventing the commission of au 
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offence, or in order to the apprehension of an offender, 
with simple imprisonment for a term wliich may extend to 
six months, or with fine which may extend to one thousand 
rupees, or with both. 

177. Whoever, being legally hound lu furnish infor- 
ination on any subject to any public servant, as such, 
furnishes, as true, information on the sui'jeet which he 
knows or has reason to believe to be false, shall be punish- 
ed with simple imprisonment for a term which may extend 
to six months, or with fine which maj' extend to one 
thousand rupees, or with both ; 

or, if the information which he is legally bound to 
give respects the commission of an offence, or is required 
for the purpose of preventing the commission of an offence, 
or in order to the apprehension of an offender, with impri- 
sonment of either description for a terra which may 
extend to twm years, or with fine, or with both. 

IlUistraiions, 

(a) A, a landholder, knowing of the commission of 
a murder within the limits of his estate, wilfulty mis- 
informs the Magistrate of the district that the death has 
occurred by accident in consequence of the bite of a snake. 
A is guilty of the offence defined in this section. 

(b) A, a village watchman, knowing that a con- 
siderable body of strangers has passed through his village 
in order to commit a dacoity in the house of Z, a w'ealthy 
merchant residing in a neighbouring place, and being bound, 
under clause -5, section VII, Regulation III, 182J, of the 
Bengal Code, to give early and punctual information of the 
above fact to the officer of the nearest police station, wilfully 
misinforms the police officer that a body of suspicious 
characters passed through the village with a view to commit 
dacoity in a certain distant place in a different direction. 
Here A is guilty of the offence defined in this section. 

* Explanation . — In section 176 and in this section 
the word “ offence ” includes any act committed at any 
place out of Mysore which, if committed in Mysore would 
be punishable under any of the following sections, namely, 
302, 304, 383, 392, 393, 394, 395, 396, 397, 398, 399, 402, 
436, 436, 449, 460, 457, 468, 469 and 460; and the word 
“ offender” includes any person who is alleged to have been 
guilty of any such act. 

* This Explanation was added by S. 14 of Act I of 1904, 
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Sbciions 178-182. 

178. Wboevei lefu&es to bind himseK by an oath or 
atlinnation to state the truth, when required so to bind 
himself by a public servant, legally competent to require 
Jiat he shall so bind himself, shall be punished with 
simple imprisonment for a term which may extend to six 
months, or with fine which may extend to one thousand 
rupees, or with both. 

179. Whoever, being legally bound to state the truth 
on any subject to any public servant, refuses to answer any 
question demanded of him touching that subject by such 
public servant in the exercise of the legal powers of such 
public servant, shall be punished with simple imprisonment 
for a term which may extend to six months, or with fine 
which may extend to one thousand rupees, or with both. 

180. Whoever refuses to sign any statement made 
by him, when required to sign that statement by a public 
servant legally competent to require that he shall sign that 
statement, shall be punished with simple imprisonment for 
a term w hich may extend to three months, or with fine 
which may extend to five hundred rupees, or with both. 

181. Whoever, being legally bound by an oath or 
affiuiation'’ to state the truth on any subject to any public 
servant or other porhon authorized by law to administer 
such oath or affirmation % makes to such public servant or 
other person as aforesaid, touching that subject, any state- 
ment which is false and which he either knows or believes 
to be false or does not believe to be true, shall be punished 
with imprisonment of either description for a term w'hich 
may extend to three years, and shall also be liable to fine 

tl82. Whoever gives to any public servant any in- 
formation which he knows or believes to be false, intend- 
, ing thereby to cause, or knowing it to be likely that he 
will thereby cause, such public servant— 

(u) to do or omit anything which such public 
servant ought not to do or omit if the true state of facts 
respecting w’hieh such information is given were known 
by him, or, 

( 6) to use the lawful power of such public servant 
to the injury or annoyance of any person, 
shall be punished with imprisonment of either des- 
cription for a term which may extend to six months, or 

words* inserted by tlie Indian Oaths Act, 1873 (10 of 1873) S, 16 as 
India, Foreign Bepartment Notihoation No. 67, 

&ection*36 was substituted for the ongiaal section 182 by Act I of 1004, 
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Sections 183-185. 

with fine w hioh mT.y ostend to ono L£inis.and lapoes, >r 
with both. 

Tllvstraliom^. 

(а) A informs a Magistrate that Z, a police ottic^r 
subordinate to such Magistrate, has been guilty of m-glect 
of duty or misconduct, knowing such iafcrination to ec 
false, and knowing it to be likely that the information wiH 
cause the Magistrate to dismiss Z. A has committed the 
oSence defined in this section. 

(б) A falsely informs a public seiwant that Z hais 
contraband salt in a secret place, knowing such information 
to be false, and knowing that it is likely that the conse- 
quence of the information will be a search of Z’s premises, 
attended with annoyance to Z. A has committed the 
oSence defined in this section. 

(c) A falsely informs a policeman that ho has bien 
assaulted and robbed in the neighbourhood of a particular 
village. He does not mention the name of any person as 
one of his assailants, but knows it to be likely that in 
consequence of this information the police will make 
enquiries and institute searches in the village to the 
annoyance of the villagers or some of them. A has com- 
mitted an offence under this section. 

183. Whoever offers any resistance to the taking of JIfy t of 
any property by the lawful authority of any public servant, 
knowing or having reason to believe that he is such public LuhoStyof 
servant, shall be punished with imprisonment of either 
description for a term which may extend to six months, 

or with fine which may extend to one thousand rupees, or 
with both. 

184. Whoever intentionally obstructs any sale of 
property offered for sale by the lawful authority if any ptrty oil?pd 
public servant, as such, shall be punished with imprison- 

ment of either description for a term which may extend to “ 
one month, or with tine which may extend to five hundred 
rupees, or with both. 

185. Whoever, at any sale of property held by the 

lawful authority of a public servant, as such, purchases or for^roy? 
bids for any property on account of any person, whether °fi®ebyi“utho. 
himself or any other, whom he knows to be under a legal 
incapacity to purchase that property at the sale, or bids 
for such property not intending to perform the obligations 
under which he lays himself by such bidding, shall bo 
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Sections 186-188. 

punished with imprisonment of either description for a 
term which may extend to one month, or with fine w'hioh 
may extend to two hundred rupees, or with both, 

186. Whoever voluntarily obstructs any public ser- 
vant in the discharge of his public functions, _ shall be 
punished with imprisonment of either description for a 
tei'iu which may extend to three months, or with fine 
which maj' extend to five hundred rupees, or with both. 

187. Whoever, being bound by law to render or fur- 
nish assistance to any public servant in the execution of 
his public duty, intentionally omits to give such assistance 
shall be punished with simple imprisonment for _ a term 
which may extend to one month, or with fine which may 
extend to two hundred rupees, or with both ; 

and if such assistance be demanded of him by a public 
servant legally competent to make such demand for the 
purposes of executing any process lawfully issued by a 
Court of Justice, or of preventing the commission of an 
offence, or of suppressing a riot or affray, or of apprehend- 
ing a person charged with or guilty of an offence, or of 
having escaped from lawful custody, shall be punished with 
simple imprisonment for a term which may extend to six 
months, or with"^ tine which may extend to five hundred 
rupees, or with both. 

188. Whoever, knowing that, by an order promul- 
gated by a public servant lawfully empowered to promulgate 
such order, he is directed to abstain from a certain act, or 
to take certain order with certain property in his possession 
or under his management, disobeys such direction, 

shall, if such disobedience causes or tends to cause 
obstruction, annoyance or injury, or risk of obstruction, 
annoyance or injury, to any person lawfully employed, be 
punished with simple imprisonment for a term which may 
extend to one month, or with fine which may extend to 
two hundred rupees, or with both ; 

and if such disobedience causes or tends to cause 
danger to human life, health or safety, or causes or tends 
to cause a riot or affray, shall be punished with imprison- 
ment of either description for a term which may extend 
to six months, or with fine which may extend to one 
thousand rupees, or with both. 

Mjeplanaiion. It is not necessary that the offender 
should intend to produce hsirm, or contemplate his 
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Seciioub 189-191. 

disobedience as likely to produce harm. It is sufficient 
that he knows of the order which he disol^eys, and that 
his disobedience produces, or is likely to produce hann. 

Illustratinn, 

An order is piomulgated by a public servant law- 
fully empo'nered to promulgate such erder, diiecting that a 
religious procession shall not pass down a certain street. 
A knowingly disobeys the order, and thereby causes dan- 
ger of riot. A has comitted the offence defined in this 
section. 

189 . Whoever holds out any threat of injury to any 
public servant, or to any person in w’hom he believes that 
public servant to be interested, for the purpose of induc- 
ing that public servant to do any act, or to forbear or 
delay to do any act, connected with the exercise of the 
public functions of such public servant, shall be punished 
with imprisonment of either description fora term which 
may extend to two years, or with fine, or with both. 

190 . Whoever holds out any threat of injury to any 
person for the purpose of inducing that person to refrain 
or desist from making a legal application for protection 
against any injury to any public servant legally empower- 
ed as such to give such protection, or to cause such pro- 
tection to be given, shall be punished with imprisonment of 
either description for a term which may extend to one year, 
or with fine, or wdth both. 


OHAPTEE XI. 

Of False Evidence and Offences against 
Public Justice. 

191 . Whoever, being legally bound by an oath or by 
any express provision of law to state the truth, or being 
bound by law to make a declaration upon any subject, 
makes any statement which is false, and which be either 
knows or believes to be false or does not believe to be tiue, 
is said to give false evidence. 

Explanation 1. — A statement is within the meaning 
of this section, whether it is made verbally or otherwise. 
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SecHoii 192. 

E.ri hratiov '2.— A. falsa statement as t^ the belief of 
t.K V '!sju attc-sang is within the meaning of this section, 
Jia a L 3 ers 0 D may be guilty of giving false evidence by 
stalnig ibafc he believes a tiling which ho doesnofe believe, 
as asbv stating that he knows a thing which he does 
not i.now. 


Illuhtrationi). 

{a ] A, in support of a just claim which B has 
. for one thousand rupees, falsely swears on a 

trial tliat he heard Z admit the justice of B’s claim. A 
ha-, given fahe evidence. 

(b) A, being bound by an oath to state the truth, 
st.ites that he believes a certain signature to bo the hand- 
writ, n.i ‘of Z, when h^ docs not believe it to be the hand- 
w ml mg of Z. Here A states that which ho knows to be 
false, and therefore gives false evidence. 

(c) A, knowing the general character of Z’s hand- 
w riting, slates that ho believes a certain signature to be the 
handwriting of Z ; A in good faith believing it to be so. 
Here A’ ^ statement is merely as to his belief, and is true as 
to his belief, and therefore, although the signature may not 
be the h indwriting of Z, A has not given false evidence. 

(<h A, being bound by an oath to state the truth, 
otates that he knows that Z was at a particular place on 
a particular day, not knowing anything upon the subject. 
A gives false evidence, whether Z was at that place on the 
day named or not. 

(c) A, an interpreter or translator, gives or certifies 
as a true interpretation or translation of a statement or 
document which he is bound by oath to interpret or trans- 
late truly, that which is not and which he does not believe 
to be a true interpretation or translation. A has given 
false ('videnee. 

192. \\ hoover causes any circumstance to exist, or 
makesany false entry in any book or record, or makes any 
document containing a false statement, intending that 
buch circumstance, false entry or false statement may 
appear in evidence in a judicial proceeding, or in a pro- 
ceeding taken by law before a public servant as such, or 
before an arbitrator, and that such circumstance, false 
entry or false statement, so appearing in evidence, may 
cause any persou, who in such proceeding is to form an 
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Section 193. 

opinion upon the evidence, to entertnn an erronn'U.s 
opinion touching any point material to the result of bueh 
proceeding, is said “ to fabricate false evidence”. 

Illuhtrations. 

(а) _ A put jewels into a box belonging to Z, with 
the intention that they may be found in that box, and 
that this circumstance may cause Z to be convicted oi 
theft. A has fabricated false evidence. 

(б) A makes a false entry in his shop bjok ror ihe 
purpose of using it as corroborative evidence in a Court 
of Justice. A has fabricated false evidence. 

(c) A, with the intention of causing Z to bo con- 
victed of a criminal conspiracy, writes a letter in imitation 
of Z’s handwriting, purporting to be addressed to an 
accomplice in such criminal conspiracy and puts thi' 
letter in a place v\hioh he knows that the oflicer& of the 
police are likely to search. A has fabricated false evi- 
dence. 

193 . Whoever intentionally gives false evidence in 
any stage of a judicial proceeding, or fabricates false evi- Jv'laa c‘c. 
denee for the purpose of being used in any stage of a 
judicial proceeding, shall be punished with imprisonmout 
of cither description for a term which may extend to 
seven years, and shall also bo liable to fine ; 

and %vhoever intentionally gives or fabricates false 
evidence in any other case, shall be punished with 
imprisonment of either description for a term which may 
extend to three years, and shall also be liable to fine. 

Explanation 1. — A trial before a Couit Martial is 
a judicial proceeding. 

Explanation 2. — An investigation directed by law 
preliminary to a proceeding before a Court of Justice, is 
a stage of a judicial proceeding, though that investiga- 
tion may not take place before a Court of Justice. 

Illustration. 

A, in an enquiry before a Magistrate for the pur- 
pose of ascertaining whether Z ought to be committed 
for trial, makes on oath a statement which he knows to 


* Heie the word? “or boloia a Militaiy Court ot Bequest ” wore lopoaled by 
Act I of 1901 Section 16. 
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Sections 194-195, 

ii( f A^ thib enquiry is a stage of a Judicial proceed- 

A ha^ tfiveu false evidence. 

I'.xjitanafian 3.— An investigation directed by a Court 
(it Jubl.co according to lav, and conducted under the 
-atVrity of a Com t of Justice, is a stage of a judicial 
proucdins. though that investigation may not take place 
bcfoie \ Court of Jubtice. 

Illustiation. 

A. iu an enquiry before an officer deputed by a 
Court ot Tubtice to ascertain on the spot the boundaries of 
laud, Uiakes on oath a statement which he knows to be 
false. As this enquiry is a stage of a judicial proceeding, 
A has fiiven false evidence, 

194. Whoever gives or fabricates false evidence, 
iiituiding thereby to cause, or knowing it to be likely that 
be will thereby cause, any person to be convicted of an 
offence which is capital by this Code, [or any other 
la\v for the time being in force in the territories of 
Mysore] . bhall be punished with transportation for life, or 
with rigorous imprisonment for a term which may extend 
to t(‘ii \ earn, and shall also be liable to fine ; 

and if an innocent person be convicted and executed 
in consequence of such false evidence, the person who 
gives such false evidence, shall be punished either w'ith 
death, or the punishment hereinbefore described. 

195. Whoever gives or fabricates false evidence, 
intending thereby to cause, or knowing it to be likely that 
he will thoveby cause, any person to be oonvicte(i of an 
ofionce which by this Code, [or any other law for the time 
being in force in the territories of Mysore] , is not capital, 
but punishable with transportation for life, or imprisonment 
for a term of seven years of upwards, shall be punished 
as a person convicted of that offence would be liable to 
he punished. 

Illustration. 

A gives false evidence before a Court of Justice, 
intending thereby to cause Z to be convicted of a dacoity. 
The punishment of docoity is transportation for life, or 
rigorous imprisonment for a term which may extend to 

♦Thooe worn inserled by the Mysore KaiHays Act, 1894 (IV of 1894). 
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Sectin7iii 196-201. 

ten years, with or without fine. A, therefore, is liable to 
such transportation or imprisonment, with or without fine. 

196 . Whoever corruptly uses or attempts to use as 
true or genuine evidence, any evidence which he knows 
to be false or fabricated, shall be punished in the same 
manner as if he gave or fabricated false evidence. 

197 . Whoever issues or signs any certificate required 
by law to be given or signed, or relating to any fact of 
which such certificate is by law admissible in evidence, 
knowing or believing that such certificate is false in a.ny 
material point, shall be punished in the same manner as if 
he gave false evidence. 

198 . Whoever corruptly uses or attempts to use 
any such ceitificate as a true certificate, knowing the 
same to be false in any material point, shall be punished 
in the same manner as if he gave false evidence. 

199 . Whoever, in any declaration made or subscrib- 
ed by him, which declaration any Couit of Justice, or any 
public servant or other person, is bound or authorized by 
law to receive as evidence of any fact, makes any state- 
ment which is false, and which he either knows or believes 
to be false, or does not believe to be true, touching any 
point material to the object for which the declaration is 
made or used, shall be punished in the same manner as 
if he gave false evidence. 

200 . Whoever corruptly uses or attempts to use 
as true any such declaration, knowing the same to be 
false in any material point, shall be punished in the same 
manner as if he gave false evidence. 

Explanation . — A declaration which is inadmissible 
merely upon the ground of some informality, is a declara- 
tion within the meaning of sections 199 and 200. 

201 . W^hoever, knowing or having reason to believe 
that an offence has been committed, causes any evidence 
of the commission of that offence to disappear, w’ith the 
intention of screening the offender from legal punishment, 
or with that intention gives any information respecting 
the offence which he knows or believes to be false, 

shall, if the offence which he knows or believes to have 
been committed is punishable with death, be punished with 
imprisonment of either description for a term which may 
extend to seven years, and shall also be liable to fine ; 
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Sections 202-204. 

aiitl if the offence is punishable with transportation for 
life. 01 - ^\ithilllprihOnulcnt which ina 3 ’ extend to ten years, 
shall bo punished with impribonment of either description 
lor a term uhich may extend to three years, and shall also 
be liable to hne ; 

and if the offence is punishable with imprison- 
ment for anv term not extending to ten years, shall bo 
punished uith imprisonment of the description provided 
lor tiu ofitmco, for a term which may extend to one-fourth 

of the longest term of the imprisonment provided for 
the ulfence, or with line, or with both. 

lUustraticAn. 

A, knowing that B has murdered Z, assists B to 
hide the bodj’ with the intention of screeing B from 
punishment. A is liable to imprisonment of either des- 
( lip! ion for se\en years, and also to fine. 

202. Whoever, knowing or having reason to believe 
that an offence has been committed, intentionally omits to 
give any information respecting that offence which he is 
legally bound to give, shall be punished with imprisonment 
of either description for a term which may extend to six 
mouths, or with fine, or with both. 

203. Whoever, knowing or having reason to believe 
that an offence has ben committed, gives any information 
respecting that offence which he knows or believes to be 
false, shall be punished with imprisonment of either des- 
cription fur a term vhich may extend to two years, or 
with tine, or with both. 

Explanation . — In sections 201 and 202 and in this 
section the word ‘‘ offence ” includes any act committed 
at any place out of Mysore which, if committed in Mysore 
would be punishable under any of the following sections, 
namclv, 302, 304, 382, 392, .393, 394, 396, 396, 397, 398, 
399, 402, 435, 436, 449, 450, 467, 458, 469, and 460. 

204. Whoever secretes or destroys any document 
^\hich he may be lawfully compelled to produce as evi- 
dence in a Court of Justice, or in any proceeding lawfully 
held before a public servant, as such, or obliterates or 
renders illegible the whole or any part of such document 
with the intention of preventing the same from being 


EAplanafciou was added by Act I of 19C4, section 17, 
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produced or used as evidence before such Court or pul lie 
servant as aforesaid, or after he shall have been lawfully 
summoned or required to produce the same for that 
purpose, shall be punished with imprisonment ot either 
description fora term which maj’ extend to two jearh. 
or with fine, or with both. 

205. "Whoever falsely perse nates another, and in ^uch nr o- 
assumed character makes any admission or statement, .< ‘i* 
or coniessesjndgmentor causes any process to Ic issued, ,,, 

or becoiLos bail or security, or does any other act in any “'''■■c 
suit or criminal prosecution, shall be punished v\ith 
imprisonment of either description for a term hich nia\ 
extend to three years, or vith fine or with both. 

200. Whoever fraudulently removes, conceals, Frauanknt 
transfers, or delivers to any person any property or any C014C ej’ment 
interest therein, intending thereby to prevent that property 
or interest therein from being taken as forleituie or in 
satisfaction (>f a fine, under a sentence which has been 
pronounced, or which he know's to be likely to be pro- a'c"’*’"” °* “ 
nnunced by a Court of Justice or other competent autho- 
rity, or from being taken in execution of a decree or order 
which has been made, or which he knows to be likely to 
be made by a Court of Justice in a civil suit, shall be 
punished with imprisonment of either description for a term 
which may extend to two years, or with fine, or with both. 

207. Whoever fraudulently accepts, receives, or Pi(>i,dnieut 

claims any pioperty or any interest therein knowing that to 

he has no right or rightful claim to such property^ or 
interest, or practises any deception touching any right forieitureor 
to any property or any interest therein, intending thereby of a decree, 
to prevent that property or interest therein from being 

taken as a forfeiture or in satisfaction of a fine, under 
a sentence which has been pronounced, or which he knows 
to be likely to be pronounced by a Comt of Justice or 
other competent authority, or from being taken in execu- 
tion of a decree or order which has been made, or w’bich 
he knows to be likely to be made by a Court of Justice in 
a civil suit, shall be punished w ith imprisonment of either 
description for a term which may extend to two years, or 
with fine, or with both. 

208. Whoever fraudulently causes or Buffers a decree ^auauientij- 
or order to be passed against him at the suit of any person decree fera 
for a sum not due, or for a large sum than is due to such 
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Sections 209-211. 

person, or for any property or interest in property to which 
such person is not entitled, or fraudulently causes or 
suffeis a decree or order to be executed agaiust him after it 
has been satisfied, or for anything in respect of which it 
has been satisfied, shall be punished with imprisonment 
of either description for a term which may extend to two 
years, or with fine, or with both. 

Illustration. 

A institutes a suit against Z. Z, knowing that A is 
likely to obtain a decree against him, fraudulently suffers 
a judgment to pass against him for a larger amount at the 
suit of B who has no just claim against him, in order that 
B, either on his own account or for the benefit of Z, may 
share in the proceeds of any sale of Z’s property which 
may be made under A’s decree. Z has committed an 
offence under this section. 

209 . Whoever fraudulently, or dishonestly, or with 
intent to injure or annoy any person, makes in a Court of 
Justice any claim which he knows to be false, shall be 
punished with imprisonment of either description for a 
term which may extend to two years, and shall also be 
liable to fine. 

210 . Whoever fraudulently obtains a decree or order 
against any person for a sum not due or for a larger sum 
than is due, or for any property or interest in property 
to which he is not entitled, or fraudulently causes a decree 
or order to be executed against any person after it has been 
satisfied, or for anything in respect of which it has been 
satisfied, or fraudulently suffers or permits any such act 
to be done in his name, shall be punished with imprison- 
ment of either description for a term which may extend 
to two years, or with fine, or with both. 

211 . Whoever, with intent to cause injury to any 
person, institutes or causes to be instituted any criminal 
proceeding against that person, or falsely charges any 
person with having committed an offence, knowing that 
there is no just or lawful ground for such proceeding or 
charge against that person, shall be punished with 
imprisonment of either description for a term which may 
extend to tw'o years, or with fine, or with both ; 

and if such criminal proceeding be instituted on a false 
charge of an offence punishable with death, transportation 
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for life, or imprisonment for seven years or upwards, shall 
be punishable with imprisonment of either description for 
a term which may extend to seven years, and shall also be 
liable to fine. 

212 . Whenever an offence has been committed, 
whoever harbours or conceals a person whom he knows or 
has reason to believe to be the offender, with the inten- 
tion of screening him from legal punishment, 

shall, if the offence is punishable with death, be 
punished with imprisonment of either description for a 
term which may extend to five years and shall altso be 
liable to fine ; 

and if the offence is punishable with transportation 
for life, or with imprisonment which may extend to ten 
years, shall be punished with imprisonment of either 
description for a term which may extend to three years, 
and shall also be liable to tine ; 

and if the offence is punishable with imprisonment 
which may extend to one year and not to ten years, shall 
be punished with imprisonment of the description provided 
for the offence for a term which may extend to one-fourth 
part of the longest term of imprisonment provided for the 
offence, or with fine, or with both. 

* “ Offence ” in this section includes any act commit- 
ted at any place out of Mysore which, if committed in 
Mysore, would be punishable under any of the following 
sections, namely, 302, 304, 382, 392, 393, 394, 395, 396, 
397, 398, 399, 402, 435, 436, 449, 450, 457, 458, 459 and 
460, and every such act shall, for the purposes of this 
section, be deemed to be punishable as if the accused 
person had been guilty of it in Mysore. 

Exception . — This provision shall not extend to any 
case in which the harbour or concealment is by the 
husband or wife of the offender. 

Illustration. 

A, knowing that B has committed dacoity, know- 
ingly conceals B in order to screen him from legal punish- 
ment. Here, as B is liable to transportation for life, A is 
liable to imprisonment of either description for a term not 
exceeding three years, and is also liable to fine. 
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Sections 213-214. 

213. Whoever accepts or attempts to obtain, or 
agrees to accept, any gratification for himself or any other 
person, or any restitution of property to himself or any 
other person," in consideration of his concealing an offence 
or of his screening any person from legal punishment for 
any offence, or of his not proceeding against any person 
for the purpose of bringing him to legal punishment, 

shall, if the offence is punishable with death, be 
punished with imprisonment of either description for a 
term which may extend to seven years, and shall also be 
liable to fine ; 

and if the offence is punishable with transportation 
for life, or with imprisonment which may extend to ten 
years, shall be punished with imprisonment of either de- 
scription for a term which may extend to three years, and 
shall also be liable to fine ; 

and if the offence is punishable with imprisonment 
not extending to ten years, shall be punished with impri- 
sonment of the description provided for the offence for a 
term which may extend to one-fourth part of the longest 
term of impiisonment provided for the offence, or with 
fine, or with both. 

214. Whoever gives or causes, or offers or agrees to 
give or cause, an}’ gratification to any person, or to restore 
or cause the restoration of any property to any person, in 
consideration of that person’s concealing an offence, or of 
his screening any person from legal punishment for any 
offence, or of his not proceeding against any person for 
the purpose of bringing him to legal punishment, 

shall, if the offence is punishable with death, be 
punished with imprisonment of either description for 
a term which may extend to seven years, and shall also 
be liable to fine ; 

and if the offence is punishable with transportation 
for life, or with imprisonment which may extend to ten 
years, shall be punished with imprisonment of either de- 
scription for a term which may extend to three years, and 
shall also be liable to fine ; 

and if the offence is punishable with imprisonment 
not extending to ten years, shall be punished with impri- 
sonment of the description provided for the offence for a 
ternj which may extend to one-fourth part of the longest 



OF 1800] 


fNPiAN' PENAL COKE 


Srciimi:'. -ll-l-OlO. 

term of imprisonment yrovklcd i"v the or v.’itn 

fine or with both. 

*'Exee‘pHon. — The provision^ of st etioa^ ‘218 and 21 1 
do not extend to any case in which tho oheuce iua\ 
lawfully be compounded. 

[lUustraiiom'} Bfipenh^rJ h,j Art X rf 7‘'S2 jf tl r 
Governor-General of India in Council as icfro/htct'd i.ih 
Mysore by Act I of 18SG. 

215. Whoever takes or agrees or coi>ent& t'> lake 

any gratification under pretence or on account of helping tf '-i , . t .> 
any person to recover any moveable property, of which he ’ m"'" , : 
shall have been deprived by any offence punishable under 
this Code shall, unless he uses all means in his power to 
cause the offender to be apprehended and convicted of the 
offence, be punished with imprisonment of either dencrip- 
tion for a term which maj' extend to two years, or with 
fine, or with both. 

216. Whenever any person convicted of or charged Haibo,mu.> 
with an offence, being in lawful custody for that offence, 
escapes from such custody, or whenever a public servant, 

in the exercise of the lawful powers of such public servant, St-ipwE- 
orders a certain person to be apprehended for an offence, 
whoever, knowing of such escape or order for apprehension, 
harbours or conceals that person with the intention of 
preventing him from being apprehended, shall be punished 
in the manner following, that is to say, 

if the offence for which the person was in custody or 
is ordered to be apprehended, is punishable with death, he 
shall be punished with imprisonment of either description 
for a term which may extend to seven years, and shall 
also be liable to fine ; 

if the offence is punishable with transportation for if punishable 
life or imprisonment for ten years, he shall be punished Luoiffwliir 
with imprisonment of either description for a term which 
may extend to three years, with or without fine ; mint. 

and if the offence is punishable with imprisonment 
which may extend to one year and not to ten years, he. 
shall be punished with imprisonment of the description 
provided for the offence for a term which may extend to 
one-fourth part of the longest term of the imprisonment 
provided for such offence, or with fine, or with both. 

* This Exception was substituted for the ori^nal Exception by Act I of 1904, 
seotion X9t 

7 * 
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Sectiotis 216A-217 . 

Offence in this section includes also any act or 
omission of which a person is alleged to have been guilty 
out of Mysore, which, if he had been guilty of it in Mysore, 
would have been punishable as an offence, and for which 
he is, under any law relating to extradition, or otherwise, 
liable to be apprehended or detained in custody in Mysore ; 
and every such act or omission shall, for the purposes of 
this section, be deemed to be punishable as if the accused 
person bad been guilty of it in Mysore. 

Kxceytion . — This provision does not extend to the 
case in which the harbour or concealment is by the 
husband or wife of the person to he apprehended. 

t216-A. Whoever, knowing or having reason to be- 
lieve that any persons are about to commit or have recent- 
ly committed robbery or dacoity, harbours them or any of 
them, with the intention of facilitating the commission 
of such robbery or dacoity or of screening them or any of 
them from punishment, shall be punished with rigorous 
imprisonment which may extend to seven years, and shall 
also be liable to fine. 

Explanation . — For the purposes of this section, it is 
immaterial whether the robbery or dacoity is intended to 
be eominittod. or has been committed, within or without 
Mysore. 

Exception . — This provision does not extend to the 
case in which the harbour is by the husband or wife of the 
offender. 

+216-B. In sections 212, 216 and 216-A the word 
“ harbour ” includes the supplying a person with shelter, 
food, di’ink, money, clothes, arms, ammunition or means 
of conveyance, or the assisting a person in any way to 
evade apprehension. 

217. Whoever, being a public servant, knowingly 
disobeys any direction of the law as to the way in which 
he is to conduct himself as such public servant, intending 
■ thereby to save, or knowing it to be likely that he will 
thereby save, any person from legal punisWent, or subject 
him to a less punishment than that to which he is liable, 
or with intent to save, or knowing that he is likely there- 
by to save any property from forfeiture or any charge 
to which it is liable by law, shall be punished with 


• This paragraph was iasertea by Act I of 1904, section 20. 
t Sections 216-A and 2i6-B were Inserted by Act I of 1904, section 21. 
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Sectinns QiK-22L 

iinjji’ibonmeut of either description hu’ a teriu which may 
extend to two years, or with fine, or with both. ^ iir-,- 

218. Whoever, being a public .servant, and being, as \ iiti 
such public servant, charged wita the preparation of any 
record or other writing, frames that vcc'Td or writing in ' 
a manner which he knows to be incorrect, witu intmt to iir 
cause, or knowing it to he likely that he will thereby L^ir 
cause, loss or injury to the public or to anj' person, nr with 
intent thereby to save, or knowing it to be iikely that he 
will thereby save, .any person from legal punishment, or 
with intent to save or knowing that he is iikely thereby 
to save, any property from forfeiture or other charge to 
which it is liable by law’, shall be punished with impri- 
sonment of either description for a term which may extend 
to three years, or with fine, or with both. 

219. Whoever, being a public servant, corruptly Fubhc 
or maliciously makes or pronounces in any stage of a j-idicw. 
judicial proceeding, any report, order, verdict, or decision 
which he knows to be contrary to law, shall be punished 

with imprisonment of either description for a term w’bich etc., 
may extend to seven years, or with fine, or with both. contrarj to 

law. 

220 . Whoever, being in any office which gives him commitment 
legal authority to commit persons for trial or to cortfine- confinement 
meat, or to keep persons in confinement, corrupth’ or *>>' 
maliciously commits any person for trial or to confine- nty who 
ment, or keeps any person in confinement, in the exercise he'^lrung 
of that authority, knowing that in so doing he is acting 
contrary to law, shall be punished with imprisonment of 

either description for a term which may extend to seven 
years, or with fine, or with both. 

221. Whoever, being a public servant, legally bound 

as such public servant to apprehend or to keep in confine- ap^etmia 
ment any person charged with or liabloto be apprehended ot a 
for an oSence, intentionally omits to apprehend such 
person, or intentionally sufiers such person to escape, or apprehend, 
intentionally aids such person in escaping or attempting 
to escape from such confinement, shall be punished as 
follows, that is to say ; 

with imprisonment of either description for a term 
which may extend to seven years, with or without fine, if 
the person in confinement, or who ought to have been 
apprehended, was charged with, or liable to be apprehended 
for, an offence punishable with death ; or 
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Section 222. 


with iijiprisoniuont of cither description for a term 
which uiiiy extend to three years, with, or without fine, if 
the person in confinement, or who ought to have been 
apprehended, w’as charged with, or liable to be apprehend- 
ed for, an ofieuce punishable with transportation for life 
or imprisonment for a term which may extend to ten 
years ; or 

w ith imprisonment of either description for a term 
which may extend to two years, with or without fine, if 
the poison in confinement, or who ought to have been 
apprehended, was charged with or liable to be apprehended 
for, an offence punishable with imprisonment for a term 
less than ton years. 

222. iVhoever, being a public servant legally bound 
as such public servant to apprehend or to keep in confine- 
ment any person under sentence of a Court of Justice for 
any ofience, [or lawfully committed to custody] inten- 
tionally omits to apprehend such person, or intentionally 
suliers such person to escape, or intentionally aids such 
person in escaping or attempting to escape from such 
confinement, shall be punished as follow's, that is to say : 

w ith transportation for life, or with imprisonment of 
either description for a term which may extend to fourteen 
years, with or without tine, if the person in confinement, 
or who ought to have been apprehended, is under sentence 
of death ; or 

with imprisonment of either description for a term 
w hich may extend to seven years, with or without 
fine, if the person in confinement, or who ought to have 
been apprehended, is subject, by a sentence of a Court of 
Justice, or by virtue of a commutation of such sentence, 
to transportation for life or penal servitude for life, or to 
transportation or, penal servitude or imprisonment for a 
term of ten years or upwards; or 

with imprisonment of either description for a term 
which may extend to three years, or with fine, or with 
both, if the person in confinement, or who ought to have 
been apprehended, is subject, by a sentence of a Court of 
Justice, to imprisonment for a term not extending to ten 
years [or if the person was lawfully committed to 
custody] . 


n, wio iu»prted b} «1B iBdiau Peuttl Code (Amendment) Act, 1870 

S. 8 as applied to by CTO\ernmexit of India. ForeiL^n 

meut* Notiticatum Nu 41, dated lOfch March 1871. ® ^ ^ 
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* 223 , Whoever, 1 eing a public ' x’^aut, I. _ai': ito ii)r] , 
ad such public servaut to keep in coi.Haement anv us r-^an *• y 
charged with or convicted of any olfeoce ['-r hwf ih’\ . i, 
committed to custody], negligentiy Miuero such p rs^u tn 
escape from confinement, shall be punishad with slmplo 
imprisonment for a term which may ovtend to t w o vt ivb, 
or with fine, or with both. 

224 . Whoever intentionally offers nnv i ((V 

illegal obstruction to the lawful appi’'4ion=-ija a hu 'Ut > 
for any offence with which he is charged or of whi< h h" t ^ 
has been convicted, or escapes or attempts to escape f oin 
any custody in which he is lawfully detained for any sm-h 
offence, shall be punished with imprisonment of ei.up' 
description for a term which may extend to two years, or 
with fine, or with both. 

Explanation — The punishment in this section lU 
addition to the punishment for which the person to be 
apprehended or detained iu custody wis liable fur tlic 
offence with which he was charged or of which ho was 
convicted. 

226 . Whoever intentionally offers any resistance or hi 

illegal obstruction to the lawful apprehension of any other f'* 
person for an offence, or rescues or attempts to rescue any oiauof.t 
other person from any custody in which that person is 
lawfully detained for an offence, shall be punished with i.jm 
imprisonment of either description for a term which may 
extend to two years, or with fine, or with both ; 

or, if the person to be apprehended, or the person 
rescued or attempted to be rescued, is charged with, or 
liable to be apprehended for an offence punishable with 
transportation for life, or imprisonment for a term w’hich 
may extend to ten years, shall be punished with imprison- 
ment of either description for a term which may extend to 
three years, and shall also be liable to fine ; 

or, if the person to be apprehended or rescued, or 
attempted to bo rescued, is chaiged with, or liable to be 
apprehended for, an offence punishable with death, shall 
be punished with imprisonment of either description for a 
term which may extend to seven years, and shall also bo 
liable to fine ; 


’^The^e words were added by'tbe Indian Pvnal Code (Amendraent) Act, IbtO (L7 hi 
ld70), S. 8, as applied to Mysore by (iovernment of India, Foreign Depat tmeat, 
Notification No 41, dated 10th March 1871. 



104 


INDIAK PENAL CODE 


[Act XLV 


Hai.i*-5iou to 
Aipi'phciid, or 
‘'uiTbrciiice of 
( ^cape onpai'i; 
of public ser- 
vant, i'll cases 
not otLcn\i‘‘«* 
provided for. 


He.i&tance or 
obstruction to 
lawful appre* 
henaion or 
escape or 
rescue, 
in cases not 
other^isse 
provided for. 


Uutoful 
return from 
transporta- 
tion. 


Sections 225-A-226. 


or, if the person to be apprehended or rescued is 
liable, under the sentence of a Court of Justice, or by- 
virtue of a commutation of such a sentence, to transpor- 
tation for life, or to transportation, penal servitude, or 
imprisonment, for a term of ten years or upwards, shall be 
punished with imprisonment of either description for a 
term which may extend to seven years, and shall also be 
liable to fine : 

or, if the person to be apprehended or rescued, or 
attempted to be rescued, is under sentence of death, shall 
be punished with transportation for life, or imprisonment 
of either description for a term not exceeding ten years, 
and shall also be liable to fine. 

■225-A. Whoever, being a public servant legally bound 
as such public servant to apprehend, or to keep in confine- 
ment, any person in any case not provided for in section 
221, section 222 or section 223, or in any other law for 
the time being in force, omits to apprehend that person or 
suffers him to escape from confinement, shall be 
punished — 

(u) if he does so intentionally, with imprisonment 
of either description for a term which may extend to three 
years, or with fine or with both, and 

(6) if he does so negligently, with simple imprison- 
ment for a term which may extend to two years, or with 
fine, or with both. 

*225-B. Whoever, in any case not provided for in 
section 224 or section 225 or in any other law for the 
time being in force, intentionally offers any resistance or 
illegal obstruction to the lawful apprehension of himself 
or of any other person, or escapes or attempts to escape 
from any custody in which he is lawfully detained, or 
rescues or attempts to rescue any other person from any 
custody in which that person is lawfully detained, shall be 
punished with imprisonment of either description for a 
term which may extend to six months or with fine, or 
with both. 

226. Whoever, having been lawfully transported, 
returns from such transportation, the term of such trans- 
portation not having expired, and his punishment not 
having been remitted, shall be punished with transportation 


* SeetlouB 2^-A and 22S-B were substitiitea by Aot I of 1904, S. 22, for 
s. aae-A, which was luseried by Indian Penal Code (Amondment) Aot, 1870 (27 

Oi JLQfU/i O# W' 
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Sections 227-230. 

for life, and shall also be liable to fine, and to be impri- 
soned with rigorous imprisonment for a term not exceed- 
ing three years before he is so transported. 

227. Whoever, having accepted any conditional 
remission of punishment, knowingl}' violates any condition 
on which sucb remission was granted, shall be punished 
with the punishment to which he was originally sentenced, 
if he has already suffered no part of that punishment, and 
if he has suffered any part of that punishment, then with 
so much of that punishment as he has not already suffered. 

228. Whoever intentionally offers any insult, or 
causes any interruption to any public servant while such 
public servant is sitting in any stage of a judicial proceed- 
ing, shall be punished with simple imprisonment for a 
term which may extend to six months, or with fine which 
may extend to one thousand rupees, or with both. 

229. Whoever, by personation or otherwise, shall 
intentionally cause, or knowingly suffer himself to be 
returned, empanelled, or sworn as a juryman or assessor 
in any case in which he knows that he is not entitled by 
law to be so returned, empanelled, or sworn, or knowing 
himself to have been so returned, empanelled or sworn 
contrary to law, shall voluntarily serve on such jury or as 
such assessor, shall be punished with imprisonment of 
either description for a term which may extend to two 
years, or with fine, or with both. 


CHAPTEE XII. 


Of Offences eelating to Coin and Govebnment 

Stamps. 


230. * Coin is metal used for the time being as 
money, and stamped and issued by the authority of some 
State or Sovereign Power in order to be so used. 

f King’s coin is metal stamped and issued by the 
authority of the King-Emperor, or by the authority of the 
Government of India, or of the Government of any Presi- 
dency, or of any Government in the King-Emperor’s 


• This paragraph was suhstltutea Jor the original paragraph hy the Inton Penal 
Code (Amenamentl Act, 1872(19 of 1872), as appUed to ^aore by ^vernment of India, 

Foreign NotificatioB No. 240, dated 4th Noyeiabei* 1872, * i. t ^ 

t This paragraph was snbstitutecl for the original paragraph by Act I of 
1901, section 2B. 
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Sections 231-234. 

dominions, in order to be used as money ; and metal which 
ka-. been so stamped and issued shall continue to be the 
Kinc's coin for the purpose of this chapter, notwith- 
standing that it may have ceased to be used as money. 


IlliistraHons. 


(a) Cowries are not coin. 

(b) Lumps of unstamped copper, though used as 


money, are not com. 

" (o) M edals are not coin, inasmuch as they are not 
intended to be used as money. 

(c7) The coin denominated as the Company’s rupee 
is the Queen's coin. 

*{e) The “Farukhabad rupee,” which was formerly 
used as money, under the authority of the Government of 
India, is King's coin, although it is no longer so used. 

VihD ”miu counterfeits, or knowingly performs 

1 1 iDs c lu process of counterfeiting coin, shall be 

punished Nvith imprisonment of either description for a 
term which may extend to seven years, and shall also be 
liable to fine. 

E cpJanation . — A person commits this offence, who, 
intending to practise deception, or knowing it to be likely 
that deception will thereby be practised, causes a genuine 
coin to appear like a different coin. 

'"oi u.- 232. Whoever counterfeits, or knowingly performs 

Mil. any part of the process of counterfeiting the Queen’s coin, 
shall be punished with transportation for life, or with 
imprisonment of either description for a term which may 
extend to ten years, and shall also be liable to fine. 

MAupor 233. Whoever makes or mends, or performs any 

part of the process of making or mending, or buys, sells or 
of, any die or instrument, for the purpose of being 
used, or knowing or having reason to believe that it is 
intended to bo used, for the purpose of counterfeiting coin, 
shall be punished with imprisonment of either description 
for a term which may extend to three years, and shall also 
be liable to fine. 

Miimsror 234. Whoever makes or mends, or performs any part 

of the process of making or mending, or buys, sells or 
disposes of, any die or instrument, for the purpose of being 


♦ Thjtf ilhi^itutioa was added by Act, 1 of 1904, section 23, 



OF 1860] 


INDIAK PFXAL COPE 


107 


Seciions 235-010. 

used, or knowing or having reason to believe that it i*, 
intended to be used, for the purpose of cuunterleiting the 
Queen’s coin, shall be punished with imprisonment of either 
description for a term which may extend to seven years, 
and shall also be liable to fine. 

235 . Whoever is in possession of any iubtrumcut or 
material, for the purpose of using the same for counter- 
feiting coin, or knowing or having reason to btlie\e iha: 
the same is intended to be used fo)' that purpose, shall bo 
punished with imprisonment of either description tor a 
term which may extend to three years and shall also be 
liable to fine ; 

and if the coin to be counterfeited is the Queen’s 
coin, shall be punished with imprisonment of either 
description for a term which may extend to ten years, and 
shall also be liable to fine. 

236 . Whoever being within British India, abets the 
counterfeiting of coin out of British India, shall bo 
punished in the same manner as if he abetted the counter- 
feiting of such coin within British India. 

237 . Whoever imports into British India, or exports 
therefrom, any counterfeit coin, knowing or having reason 
to believe that the same is counterfeit, shall be punished 
with imprisonment of either description for a term which 
may extend to three years, and shall also be liable to fine. 

238 . Whoever imports into British India, or exports 
therefrom, any counterfeit coin which he knows or has 
reason to believe to be a counterfeit of the Queen’s coin, 
shall be punished with transportation for life, or with 
imprisonment of either description for a term which may 
extend to ten years, and shall also be liable to fine. 

239 . Whoever, having any counterfeit coin, which 
at the time when he became possessed of it, he knew to be 
counterfeit, fraudulently or with intent that fraud may be 
committed, delivers the same to any person, or attempts 
to induce any person to receive it, shall be punished with 
imprisonment of either description for a term which may 
extend to five years, and shall also be liable to fine. 

240 . Whoever, having smy counterfeit coin, which is 
a counterfeit of the Queen’s coin, and which at the time 
when he became possessed of it, he knew to be a counter- 
feit of the Queen’s coin, fraudulently or with intent that 
fraud may be committed, delivers the same to any person, 
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oL' afcioiDDts to induce any person to receive it, shall be 
pujiishod with imprisonment of either description for 
a term vhieh may extend to ten years, and shall also be- 
iianli' to fine. 

241. Whoever delivers to any other person as genuine, 
ur attempts to induce any other person to receive as 
L-itf goiiuine. any counterfeit coin, which he knows to be 
V A'b- ‘ M d counterfeit, but which he did not know to be counterfeit 
‘‘ /r at the time when he took it into his possession, shall be 
punished with imprisonment of either description for a 
which may extend to two years, or with fine to an 
amount which may extend to ten times the value of the 
coin counterfeited, or with both. 


Illustration. 


A, a coiner, delivers counterfeit Company’s rupees 
to his accomplice B, for the purpose of uttering them. 
B sells the rupees to 0, another utterer, who buys them 
knowing them to be counterfeit. C pays away the rupees 
for goods to D, who receives them, not knowing them to 
be counterfeit. D, after receiving the rupees, discovers 
that they are counterfeit, and pays them away as if they 
were good. Here D is punishable only under this section, 
but B and 0 are punishable under section 239 or 240, as 
the case may be. 

cjuudriclt ^ ^^'hoever, fraudulently or with intent that fraud 

com byajper may be committed, is in possession of counterfeit coin, 
it to be coirn- having known at the time when he became possessed 
thereof, that such coin was counterfeit, shall be punished 
fLertor*^ with imprisonment of either description for a term which 
* ' may extend to three years, and shall also be liable to fine. 
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248. Whoever, fraudulently or with intent that fraud 
may be committed, is in possession of counterfeit coin, 
which is a counterfeit of the Queen’s coin, having known 
at the time when he became possessed of it that it was 
counterfeit, shall be punished with imprisonment of either 
description for a term which may extend to seven years, 
and shall also be liable to fine. 


ptayca I'ua' Whoever, being employed in any mint lawfully 

mint oansiiJK established in British India, does any act, or omits what 
riitvrent®' he is legally bound to do, with the intention of causing 

he of a different weight 
frM^hat or composition from the weight or composition fixed by 
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law, shall be punished with imprisonment of either descrip- 
tion for a term which may extend to seven years and shall 
also be liable to fine. 

245 . Whoever, without lawful authority, takes out 
of any mint, lawfully established in British India, any 
coining tool or instrument, shall be punished with impri- 
sonment of either description for a term which may extend 
to seven years, and shall also be liable to fine. 

246 . Whoever, fraudulently or dishonestly performs 
on any coin any operation which diminishes the weight 
or alters the composition of that coin, shall be punished 
with imprisonment of either description for a term which 
may extend to three years, and shall also be liable to fine. 

Explanation . — A person who scoops out part of the 
coin, and puts anything else into the cavity, alters the 
composition of that coin. 

247 . Whoever, fraudulently or dishonestly, performs 
on any of the Queen’s coin any operation which diminishes 
the weight or alters the composition of that coin, shall be 
punished with imprisonment of either description for a 
term which may extend to seven years, and shall also be 
liable to fine. 

248 . Whoever performs on any coin any operation 
which alters the appearance of that coin, with the inten- 
tion that the said coin shall pass as a coin of a different 
description, shall be punished with imprisonment of either 
description for a term which may extend to three years, 
and shall also be liable to fine. 

249 . Whoever performs on any of the Queen’s coins 
any operation which alters the appearance of that coin, 
with the intention, that the said coin shall pass as a coin 
of a different description shall be punished with imprison- 
ment of either description for a term which may extend to 
seven years, and shall also be liable to fine. 

250 . Whoever, having coin in his possession with 
respect to which the offence defined in section 246 or 248 
has been committed, and having known at the time when 
he became possessed of such coin that such offence had 
been committed with respect to it, fraudulently or with 
intent that fraud may be committed, delivers such coin to 
any other person, or attempts to induce any other person 
to receive the same, shall be punished with imprisonment 
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Seifiojis 251-256. 

of eitbei de'seription for a term which may extend to five 
yeais, and shall also be liable to fine. 

251 . ‘Whoever, having coin in his possession with 
respect to which the offence defined in section 247 or 249 
has been committed, and having known at the time when 
he became possessed of such coin that such offence had 
been committed with respect to it, fraudulently or with 
intent that fraud may be committed, delivers such coin to 
any other person, or attempts to induce any other person 
to receive the same, shall be punished with imprisonment 
of either description lor a term which may extend to ten 
years, and shall also be liable to fine. 

252 . Whoever, frandulently or with intent that fraud 
may be committed, is in possession of coin with respect to 
which the offence defined in either of the sections 246 or 

248 has been committed, having known at the time of 
becoming possessed thereof that such offence had been 
committed with respect to such coin, shall be punished 
with imprisonment of either description for a term which 
may extend to three years, and shall also be liable to fine. 

253 . Whoever, fraudulently or with intent that fraud 
may be committed, is in possession of com with respect to 
which the offence defined in either of the sections 247 or 

249 has been committed, having known at the time of be- 
coming possessed thereof that such offence had been com- 
mitted with respect to such coin, shall be punished with 
imprisonment of either description for a term which may 
extend to five years, and shall also be liable to fine. 

254 . Whoever delivers to any other person as 
genuine, or as a coin of a different description from what it 
is, or attempts to induce any person to receive as genuine, 
or as a different coin from what it is, any coin in respect 
of which he knows that any such operation as that men- 
tioned in sections 246, 247, 248, or 249 has been performed, 
but in respect of which he did not, at the time when he 
took it into his possession, know that such operation had 
been performed, shall be punished with imprisonment of 
either description for a term which may extend to two 
years, or with fine to an amount which may extend to ten 
times the value of the coin for which the altered coin is 
passed, or attempted to be passed. 

255 . Whoever counterfeits, or knowingly performs 
any part of the process of counterfeiting, any stamp issued 
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by Government for the pui’pe-^e of revenue, shah bo 
punished with transportation tor hie or with imprisimment 
of either description for a terra which inav extend to ten 
years, and shall also be liable to tine. 

Explanation . — A person commits this oifer.ce who 
counterfeits by causing a genuine stamp of oue denomina- 
tion to appear like a genuine stamp of a different d( no- 
mination. 

256. Whoever has in his possession any instrument h, , 
or material for the purpose of being u^ed, or knowing (U' hi •. ‘m- eut 
having reason to believe that it is intended to be used, for t n*'] -i 4 
the purpose of counterfeiting am stamp issued bv Goiern- 
inont for the purpose of revenue, shall be punished with sta’i] 
imprisonment of either description for a term w hich may 
extend to seven years, and shall also be liable to fine. 

267. Whoever makes, or performs any part of the 
process of making, or buys, or sells, or disposes of any lilt lit fur tbe 
instrument for the purpose of being used, or knowing or Smieft ng 
having reason to believe that it is intended to be used for aGoYtmii nt 
the purpose of counterfeiting any stamp issued by Govern- 
ment for the purpose of revenue, shall be punished with 
imprisonment of either description for a term which may 
extend to seven 3 ’ears, and shall also be liable to fine. 

258. Whoever sells or offers for sale, any stamp e’\uterfpxt 
which he knows, or has reason to believe to be a counter- GoveuaHcnt 
feit of any stamp issued by Government for the purpose 
of revenue, shall be punished with imprisonment of either 
description for a term which may extend to seven years, 
and shall also be liable to fine. 

269, Whoever has in his possession any stamp which 
he knows to be a counterfeit of any stamp issued by TcoSerfett 
Government for the purpose of revenue, intending to use 
or dispose of the same as a genuine stamp, or in order 
that it may be used as a genuine stamp, shall be 
punished with imprisonment of either description for a 
term which extend to seven years, and shall also be 
liable to fine. 

260. Whoever uses as genuine any stamp, knowing u^mgas 
it to be a counterfit of any stamp issued by Government Government 
for the purpose of revenue, shall be punished with 
imprisonment of either description for a term which may counterfeit 
extend to seven years, or with fine or with both. 
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261 Whoever, fraudulently or with inteub to cause 
loss to the Government, removes or efiaces from any 
substance bearing any stamp issued by Government for 
the purpose of revenue, any writing or document for which 
such stLp has been used, or removes from any writing 
or document a stamp which has been used for such 
writing or document in order that such stamp may Reused 
for a tfiiierent writing or document, shall be punished with 
llriSmS of either aescription for a tem which .oay 
e’ttend to three years, or with fine, or with both. 

263 Whoever, fraudulently or with intent to cause 
loss to the Sovernment, uses for any purpose a stamp 

issued by Government for the pnpose of revenue which 

he knows to have been before used, shall be pumAedwith 
imprtament of either description for a term which may 

extend to two years, or with fine, or with both, 
oxten^o fraudulently or with intent to cause 

loss to Government, erases or removes from a stamp issued 
bv Government for the purpose of revenue, any mark put 
or impressed upon such stamp for the purpose of denoting 
that the same has been used, or knowingly has in hm 

possession, or sells, or disposes of, any such stamp froin 

which such mark has been erased or removed, or sells, or 
disposes of any such stamp which he knows to l^^ve been 
used shall be punished with imprisonment of either 
Ascription for a term which may extend to three years, 
or with fine, or with both. 

ot *263- A. (1) Whoever— , , . ,, 

(a) makes, knowingly utters, deals m or sells any 
fictitious stamp, or knowingly uses for any 
postal purpose any fictitious stamp, or 

(b) has in his possession, without lawful excuse, 
any fictitious stamp, or 

(fl makes or, without lawful excuse, has in his 
possession any die, plate, instrument or 
materials for making any fictitious stamp, 
shall be punished with fine which may extend to two 
hundred rupees. 

(2) Any such stamp, die, plate, instrument or 
materials in the possession of any pemon for making any 
fictitious stamp may be seized and shall be forfeited. 


VsVetion 9S3-A was added by Act 1 ot 1904, aecUon 24. 



OF 1860] 


INDIAN PENAL CODE 


113 


Sections 264-267. 

(3) In this section, “ fictitions stamp *' means any 
stamp falsely purporting to be issued bv Government 
for the purpose of denoting a rate of postage, or any 
facsimile or imitation or representation, whether on paper 
or otherwise, of any stamp issued by Government for that 
purpose. 

(4) In this section and also in sections 250 to 203, 
both inclusive, the word “Government” when u-^ed 
in connection with, or in reference to, any stamp issuid 
for the purpose of denoting a rate of postage, shall, not- 
withstanding anything in section 17, be deemed to include 
the person or persons authorized by law to administer 
executive Government in any part of India, and aKo in 
any part of His Majesty the King- Emperor’s dominions 
or in any foreign country. 


CHAPTER XIII, 

Op Offences relating to Weighing and Measuring 

264 . Whoever, fraudulently uses any instrument for 
weighing, which he knows to be false, shall be punished 
with imprisonment of either description for a term which 
may extend to one year, or with fine, or with both. 

265 . Whoever fraudulently uses any false weight or 
false measure of length or capacity, or fraudulently uses 
any weight or any measure of length or capacity as a 
different weight or measure from what it is, shall be 
punished with imprisonment of either description for a term 
which may extend to one year, or with fine, or with both. 

266 . Whoever is in possession of any instrument for 
weighing, or of any weight or of any measure of length or 
capacity, which he knows to be false, and intending that 
the same may be fraudulently used, shall be punished with 
imprisonment of either description for a term which may 
extend to one year, or with fine, or with both. 

267 . Whoever makes, sells, or disposes of any instru- 
ment for weighing, or any weight, or any measure of 
length or capacity, which he knows to be false in order 
that the same may be used as true, or knowing that the 
same is likely to be used as true shall be punished with 
imprisonment of either description for a term which may 
extend to one year, or with fine, or with both. 

M.O. YOL. I 
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CHAPTEB XIY. 

Of Offences affecting the Public Health, Safety, 
Convenience, Decency and Mobals. 

268. A person is guilty of a public nuisance, who 
does any act, or is guilty of an illegal omission which 
causes any common injury, danger, or annoyance to the 
public or to the people in general who dweller occupy 
property in the vicinity, or which must necessarily cause 
injury, obstruction, danger or annoyance to persons who 
may have occasion to use any public right. 

A common nuisance is not excused on the ground 
that it causes some convenience or advantage. 

269. Whoever unlawfully or negligently does any 
act which is, and which he knows or has reason to believe 
to be, likely to spread the infection of any disease dangerous 
to life, shall be punished with imprisonment of either 
description for a term which may extend to six months, 
or with fine, or with both. 

270. Whoever malignantly does any act which is, 
and which he knows, or has reason to believe to be, likely 
to spread the infection of any disease dangerous to life, 
shall be punished with imprisonment of either description 
for a term which may extend to two years, or with tine, 
or with both. 

271. Whoever knowingly disobeys any rule made 
and promulgated by the Government of India, or by any 
Government, for putting any vessel into a state of quaran- 
tine, or for regulating the intercourse of vessels, in a state 
of quarantine with the shore or with other vessels, or for 
regulating the intercourse between places where an infec- 
tious disease prevails and other places, shall be punished 
with imprisonment of either description for a term which 
may extend to six months, or with fine, or with both. 

272. liVhoever adulterates any article of food or 
drink, so as to make such article noxious as food or drink, 
intending to sell such article as food or drink, or knowing 
it to be likely that the same will be sold as food or drink, 
shall be punished with imprisonment of either description 
for a term which may extend to six months, or with fine 
which may extend to one thousand rupees, or with both, 
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273. Whoever sells, or ofters nr expose > for --ak*, as i 
food or drink, any article which has been rendeicd nr ba^ ‘r 
become noxious, or is in a state until fur fund or drink, 
knowing or having reason to believe that tue <ianie h 
naxious as food or drink, shall be punished i\ith impii&ui- 
ment of either description for a term ■i^bicL may ext^md 

to six months, or with tine which may ext'^nd t * nue 
thousand rupees, or with both. 

274. Whoever adulterates anj’ drug nr meclic''! i re- * u 
paration in such a manner as to L'>hen the etilcacy. or 
change the operation of such drug or medical prt paration 

or to make it noxious, intending that it shall be soid or 
used for, or knowing it to be likely that it w ill be sold or 
used for, any medicinal purpose, as if it had not undergone 
such adulteration, shall be punished with iinpribomuenl 
of either description for a term w hich may extend to six 
months, or with fine which may extend to one thousand 
rupees, or with both. 

275. Whoever, knowing any drag or medical pre- 
paration to have been adulterated in such a manner as to ^,- 9 !™ 
lessen its efi&oacy, to change its operation or to render it 
noxious, sells the same, or offers or exposes it for sale, or 
issues it from any dispensary for medicinal purposes as 
unadulterated, or causes it to be used for medicinal pur- 
poses by any person not knowing of the adnltoration, shall 

be punished with imprisonment of either description fur a 
term which may extend to six months, or with fine which 
may extend to one thousand rupees, or with both. 

276. Whoever knowingly sells, or offers or exposes o* “y 
for sale, or issues from a dispensary for medicinal purposes, aSIrent^amg 
any drug or medical preparation, as a different drug or 
medical preparation, shall be punished with imprisonment 

of either description for a term which may extend to six 
months, or with fine which may extend to one thousand 
rupees, or with both. 

277. Whoever voluntarily corrupts or fouls the water Fonimg tue 
of any public spring or reservoir, so as to render it less fit putuo sprpg 
for the purposes for which it is ordinarily used, shall be ” 
punished with imprisonment of either description for a 

term which may extend to three months, or with fine 
which may extend to five hundred rupees, or with both. 

278. Whoever voluntarily vitiates the atmosphere 

in any place so as to make it noxious to the health of noxious to 

^ ^ health. 
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persons in general dwelling or carrying on business in the 
neighbourhood or passing along a public way, shall he 
punished with fine which may extend to five hundred 
rupees. 

279 . Whoever drives any vehicle, or rides, on any 
public way in a manner so rash or negligent as to endanger 
human life, or to be likely to cause hurt or injury to any 
other person, shall be punished with imprisonment of 
either description for a term which may extend to six 
months, or with fine which may extend to one thousand 
rupees, or with both, 

280 . Whoever navigates any vessel in a manner so 
rash or negligent as to endanger human life, or to be likely 
to cause hurt or injury to any other person, shall be 
punished with imprisonment of either description for a 
term which may extend to six months, or with fine which 
may extend to one thousand rupees, or with both, 

281 . Whoever exhibits any false light, mark or buoy 
intending or knowing it'to be likely that such exhibition 
will mislead any navigator, shall be punished with 
imprisonment of either description for a term which may 
extend to seven years, or with fine, or with both. 

282 . Whoever knowingly or negligently conveys, or 
waterlor hire oauses to be couveyed for hire, any person by water in any 
inavess.. veggel^ when that vessel is in such a state or so loaded as 

to endanger the life of that person, shall be punished with 
imprisonment of either description for a term which may 
extend to six months, or with fine which may extend to 
one thousand rupees, or with both. 

283 . Whoever, by doing any act, or by omitting to 
a public way take order with any property in his possession or under his 
or navigation, djarge, causes danger, obstruction or injury to any person 

in any public way or public line of navigation, shall be 
punished with fine which may extend to two hundred 
rupees. 

284 . Whoever does, with any poisonous substance, 
any act in a manner so rash or negligent as to endanger 
human life, or to be likely to cause hurt or injury to any 
other person, knowingly or negligently omits to take 
such order with any poisonous substance in his possession 
as is sufficient to guard against any probable danger to 
human life from such poisonous substance, shall be 
punished with imprisonment of either description for a 
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term which may extend to dix months, or with liut which 
may extend to one thousand rupees, or with both. 

285. Whoever does, with fire or anj* comhiis;ible si,.! .•■i.f 
matter, any act, so rashly or ne^iigeutIy as to ci:dan.;cr r/'piCtr i'.’j 
human life or to be likely to cause hurt or injury to any ^ 7t'Laik 
other person, or knowingly or negligently ouiits to lake 

such order with any fire or any combustible matter in his 
possession as is sufficient to guard again.s'. any probable 
danger to human life from such fire or combustible matter 
shall be punished with imprisonment of either description 
for a term which may extend to six months, or with tine 
which may extend to one thousand rupees, or with both. 

286. Whoever does, with any explosive substance, 

any act so rashly or negligently as to endanger human •^‘ct to aiiv 
life, or to be likely to cause hurt or injury to any other 
person, or knowingly or negligently omits to take such 
order with any explosive substance in his possession as is 
sufficient to guard against any probable danger to human 
life from that substance, shall be punished with imprison- 
ment of either description for a term which may extend to 
six months, or with fine which may extend to one 
thousand rupees, or with both. 

287. Whoever does, with auy machinerj', any act so 

rashly or negligently as to endanger human life, or to be rerpo“t to any 
likely to cause hurt or injury to any other person, or 
knowingly or negligently omits to take such order with 
any machinery in his possession or under his case as is offender, 
sufficient to guard against any probable danger to human 
life from such machinery, shall be punished with imprison- 
ment of either description for a term which may extend 
to six months, or with fine which may extend to one 
thousand rupees, or with both. 

288. Whoever, in pulling dowm or repairing any 
building, knowingly or negligently omits to take such topniung 
order with that building as is sufficient to guard against 

any probable danger to human life from the fall of that biiiaings. 
building or of any part thereof, shall be punished with 
imprisonment of either description for a term which may 
extend to six months or with fine which may extend to 
one thousand rupees, or with both. 

289. Whoever knowingly or negligently omits to take ^egiigeno^s^^ 
such order with any animal in his possession as is suffi- tolnylmSii- 
cient to guard against any probable danger to human life, 
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Sections 290-292. 

or any piobable danger of grievous hurt from such 
animal, shall be punished with imprisonment of either 
description for a term which may extend to six months, 
or with fine which may extend to one thousand rupees, 
or with both. 

290 . Whoever commits a public nuisance in any 
case not otherwise punishable by this Code, shall be 
punished with fine which may extend to two hundred 
rupees. 

291 . Whoever repeats or continues a public nuisance 
having been enjoined by any public servant who has law- 
ful authority to issue such injunction not to repeat or 
continue such nuisance, shall be punished with simple 
imprisonment for a term which may extend to six months, 
or with fine, or with both. 

' 292 . Whoever — 

(a) sells, lets to hire, distributes, publicly exhibits 
or m any manner puts into circulation, or for purposes of 
sale, hire, distribution, public exhibition or circulation, 
makes, produces, or has in his possession, any obscene 
book, pamphlet, paper, drawing, painting, representation 
or figure or any other obscene object whatsoever, or 

(b) imports, exports or conveys any obscene object 
for any of the purposes aforesaid, or knowing or having 
reason to believe that such object will be sold, let to hire, 
distributed or publicly exhibited or in any- manner put 
into circulation, or 

(c) takes part in or receives profits from any busi- 
ness in the course of which he knows or has reason to 
believe that any such obscene object are, for any of the 
purposes aforesaid, made, produced, purchased, kept, im- 
ported, exported, conveyed, publicly exhibited or in any 
manner put into circulation, or 

(d) advertises or makes known by any means what- 
soever that any person is engaged or is ready to engage 
in any act which is an offence under this section, or that 
any such obscene object can be procured from or through 
any person, or 

(e) offers or attempts to do any act which is an 
offence under this section. 

Act Vin^rf 19iB*'swtlon"a ™ original seotious 292 »nd 293 by 
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shall be punished with imprisonniont < f eitln r cle?- 
oription for a term which may extend to tliree luontliS, or 
with fine, or with both. 

Exception . — This section docs not t'xtouu to any 
book, pamphlet writing, drawing or painting kept or u&ed 
hona fide^ for religious purposes or any represcntatioit 
sculptured, engraved, painted or otherwise represented on 
or in anj' temple, or on anj’ car used for the c-unvcyaiicu 
of idols, or kept or used for any religious purpose. 

293 . Whoever sells, lets to hire, distributes, exhibit.^ ' 

or circulates to any person under the age of twenty years t. 
any such obscene object as is referred to in tlie last 
preceding section, or offers or attempts so to do, shall be 
punished with imprisonment of either description for a 
term which may extend to six months, or with fine, or 
with both. 

* 294 . Whoever, to the annoyance of others — hLasongs."^ 

(а) does any obscene act in any public place, or 

(б) sings, recites or utters any obscene song, ballad 
or words in or near any public place, shall be punished 
with imprisonment of either description for a term 
which may extend to three months, or with fine, or with 
both. 


t 294-4 l. Whoever keeps any office or place for the 
purpose of drawing any lottery not authorised by Govern- 
ment shall be punished with imprisonment of either des- 
cription for a term which may extend to six months, or 
with fine, or with both. 


Kpepinfjf 
lottery office. 


And whoever publishes any proposal to pay any 
sum, or to deliver any goods, or to do or forbear doing 
anything for the benefit of any person, on any event or 
contingency relative or applicable to the drawing of any 
ticket, lot, number or figure in any such lottery, shall be 
punished with fine which may extend to one thousand 
rupees. 


* This section was substituted for the original section by Act I of 190f$ 
section 26. 

■f S. 294- A was inserted by the Indian Penal Code Amendment Act» 1870 (27 of 
1870) . S. 10, as applied to Mysore by Government of India, Foreign Department Noti* 
fioation No. 41, dated 10th March 1871. 
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CHAPTER XV. 


Uf Offences eelating to Religion. 


ill »uni^ or 296. Whoever destroys, damages, or defiles any 

place of worship, or any object held sacred by any class of 
persons with the intention of thereby insulting the reli- 
n 3>.it fi i giou of any class of persons, or with the knowledge that 

rJy'oiasi any class of persons is likely to consider such destruction, 

damage, or defilement as an insult to their religion, shall 
he punished with imprisonment of either description for 
a term which may extend to two years, or with fine, or 
with both. 


rt ju 
a^acmbly 


on buiial 
piiCCj* etc 


Uttering 
mords, etc,, 
with deli- 
berate intent 
to womid the 
reiigious 
fealingB ol any 
persuij. 


296. Whoever voluntarily causes disturbance to any 
assembly lawfully engaged in the performance of religious 
worsliip, or religious ceremonies, shall be punished with 
imprisonment of either description for a term which may 
extend to one year, or with fine, or with both. 

297. Whoever, with the intention of wounding the 
feelings of any person, or of insulting the religion of any 
person, or with the knowledge that the feelings of any per- 
son are likely to be wounded, or that the religion of any 
person is likely to be insulted thereby, commits any tres- 
pass in any place of worship or on any place of sculpture, 
or any place set apart for the performance of funeral rites, 
or as a depository for the remains of the dead, or o2ers 
any indignity to any human corpse, or causes disturbance 
to any persons assembled for the performance of funeral 
ceremonies, shall be punished with imprisonment of either 
description for a term which may extend to one year, or 
with fine, or with both. 

2^. Whoever, with the deliberate intention of 
w'ouuding the religious feelings of any person, utters any 
word or makes any sound in the hearing of that person, or 
makes any gesture in the sight of that person, or places 
any object in the sight of that person, shall be punished 
with imprisonment of either description for a term 
which may extend to one year, or with fine, or with both. 
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CHAPTEE XVL 

Of Offences affecting the Human Body- 
Op Offences affecting Life. 

299 . Whoever causes death by doing an act with the 
intention of causing death, or wuth the intention of 
causing such bodily injury as is likely to cause death or 
with the knowledge that he is likely by such act to cause 
death, commits the offence of culpable homicide. 

Illustrations. 

{a) A lays sticks and turf over a pit, with the 
intention of thereby causing death, or with the knowledge 
that death is likely to be thereby caused. Z, believing the 
ground to be firm, treads on it, falls in and is killed. \ 
has committed the offence of culpable homicide. 

{h) A knows Z to be behind a bush. B does not 
know it. A, intending to cause, or knowing it to be likely 
to cause Z’s death, induces B to tire at the bush. B 
fires and kills Z. Here B may be guilty of no offence ; 
but A has committed the offence of culpable homicide. 

(c) A, by shooting at a fowl with intent to kill and 
steal it, kills B, who is behind a bush, not knowing that 
he was there. Here, although A was doing an unlawful 
act, he was not guilty of culpable homicide, as he did not 
intend to kill B, or to cause death by doing an act that he 
knew was likely to cause death. 

ExplaTiation l.“A person who causes bodily injury 
to another who is labouring under a disorder, disease or 
bodily infirmity, and thereby accelerates the death of the 
other, shall be deemed to have caused his death. 

Explanation 2. — Where death is caused by bodily 
injury, the person who causes such bodily injury shall be 
deemed to have caused the death, although by resorting 
to proper remedies and skilful treatment, the death might 
have been prevented. 

Explanation 3. — The causing of the death of a child 
in the mother’s womb is not homicide. But it may 
amount to culpable homicide to cause the death of a 
living child, if any part of that child has been brought 
forth, though the child may not have breathed or been 
completely born. 
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51 300 . Except in tho cases hereinafter excepted, cul- 

pable hoinicklc is murder, if the act by which the death is 
caused is done with the intention of causing death ; or 

Secoiulhj . — If it is done with the intention of causing 
such bodily inj ary as the offender knows to bo likely to 
cause the death of the person to whom the harm is caused ; 
or 

Th irdltj . — If it is done with the intention of causing 
bodily injuiy to any person and the bodily injury intended 
to be intlioted is sufficient in the ordinary course of nature 
to cause death ; or 

Foiirthtii . — If the person committing the act knows 
that it is so imminently dangerous that it must in all pro- 
bability cause death, or such bodily injury as is likely to 
cause death, and commits such act without any excuse for 
incurring the risk of causing death or such injury as 
aforesaid. 


Illustrations. 

(a) A shoots Z with the intention of killing him. 
Z dies in consequence. A commits murder. 

(5) A, knowing that Z is labouring under such a 
disease that a blow is likely to cause his death, strikes him 
with the intention of causing bodily injury. Z dies in 
consequence of the blow'. A is guilty of murder, although 
the blow might not have been sufficient in the ordinary 
course of nature to cause the death of a person in a sound 
state of health. But if A, not knowing that Z is labouring 
under any disease, gives him such a blow as w'ould not in 
the ordinary course of nature kill a person in a sound 
state of health, here A, although be may intend to cause 
bodily injury, is not guilty of murder, if he did not intend 
to cause death, or such bodily injury as in the ordinary 
course of nature would cause death. 

(c) A intentionally gives Z a sword-cut or club- 
wound sufficient to cause the death of a man in the ordi- 
nary course of nature. Z dies in consequence. Here, A 
is guilty of murder, although he may not have intended to 
cause Z’s death. 

(if) A, without any excuse, fires a loaded cannon 
into a crow of persons and kills one of them. A is guilty 
of murder, although he may not have had a pre-meditated 
design to kill any particular individual. 
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Exception 1. — Culpable homicide is not murder if the 
offender, whilst deprived of the power of self-control by 
grave and sudden provocation, causes the death of the 
person who gave the provocation, or causes the death of 
any other person by mistake or accident. 

The above exception is subject to the following 
provisos : — 

First . — That the provocation is not sought or 
voluntarily provoked by the offender as an excuse for 
killing or doing harm to any person. 

Secondly . — That the provocation is not given by 
anything done in obedience to the law or by a public 
servant in the lawful exercise of the powers of such public 
servant. 

Thirdly . — That the provocation is not given by 
anything done in the lawful exercise of the right of private 
defence. 

Explanation .— the provocation was grave 
and sudden enough to prevent the offence from amounting 
to murder, is a question of fact. 

Illustrations. 

(a.) A, under the influence of passion excited by a 
provocation given by 2, intentionally kills Y, Z"s child. 
This is murder, inasmuch as the provocation was not given 
by the child, and the death of the child was not caused by 
accident or misfortune in doing an act caused by the 
provocation. 

(6) Y gives grave and sudden provocation to A. 
A, on this provocation, fires a pistol at Y, neither intending 
nor knowing himself to be likely to kill Z, who is near him 
but out of sight. A kills Z. Here A has not committed 
murder, but merely culpable homicide. 

(c) A is lawfully arrested by Z, a bailiff. A is 
excited to sudden and violent passion by the arrest, and 
kills Z. This is murder, inasmuch as the provocation was 
given by a thing done by a public servant in the exercise 
of his powers. 

(d) A appears as a witness before Z, a Magistrate. 

Z says that he does not believe a word of A’s deposition, ' 
and that A has perjured himself. A is moved to sudden 
passion by these words, and kills Z. This is murder. 

(e) A attempts to pull Z’s nose. Z,in the exercise 
of the right of private defence, lays hold of A to prevent 
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hiiij from doing so. A is moved fco sudden and 
violoiitj passion in consequence, and kills Z. This is 
murder, inasmuch as the provocation was given by a tiling 
done in ihe exercise of the right of private defence. 

(/) Z strikes B. B is, by this provocation, excited 
1,0 \iolciit rage. A, a by-stander intending to take advan- 
tage ol B's rage and to cause him to kill Z, puts a knife 
into B s hand tor that purpose. B kills Z with the knife. 
Here. B may have committed only culpable homicide, but 
A is 4 uilty of murder. 

J^Jxception ‘2. — Culpable homicide is not murder, if 
the tdfomler, in the exercise, in good faith, of the right of 
private defence of person or property, exceeds the power 
given to him by law and causes the death of the person 
against whom he is exercising such right of defence 
vMthout pro-cmeditation, and without any intention of 
doing more harm than is necessary for the purpose of 
ouch defence. 


Illnhtration. 

Z attempts to horse-whip A, not in such a manner 
as to cause grievous hurt to A. A draws out a pistol. 
Z persists in the assault, A believing in good faith that 
he can b} no other means prevent himself from being 
horse-whipped, shoots Z dead. A has not committed 
murder, but onlj^ culpable homicide. 

JUxteption 3. — Culpable homicide is not murder, if 
the olleuder, being a public servant, aiding a public ser- 
vant or acting for the advancement of public Justice, 
exceeds the powers given to him by law, and causes death 
by doing an act which he, in good faith, believes to be 
lawful and necessary for the due discharge of his duty as 
such public servant, and without ill-will towards the per- 
son whose death is caused. 

Exception 4. — Culpable homicide is not murder if it 
is committed without pro-meditation, in a sudden fight, in 
the heat of passion, upon a sudden quarrel, and without 
ihe offender’s having taken undue advantage or acted in 
a cruel or unu&uai manner. 

Ej pin nation. It is immaterial in such cases which 
party offers the provocation or commits the first assault. 

Exception 5.— Culpable homicide is not murder when 
tho person whose death is caused, being above the age of 
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eighteen years, sufters death or takes the risk of death 
with his own consent. 


Illustration. 

A, by instigation, voluntarily causes Z, a person 
under eighteen years of age, to commit suicide. Here, on 
account of Z’s youth, he was incapable of giving consent 
to his own death. A has therefore abetted murder. 

301. If a person, by doing any thing which he . 

intends or knows to be likely to cause death, commits can the 
culpable homicide by causing the death of any person, person otbe*- 
whose death he neither intends nor knows himself to be 

likely to cause the culpable homicide committed by the I eatii \VA«5 
offender is of the description of which it would have been 
if he had caused the death of the person whose death he 
intended or knew himself to be likely to cause. 

302. Whoever commits murder shall be punished 
with death, or transportation for life, and shall also be 
liable to fine. 

303. Whoever, being under sentence of transporta- Pumsiiment 
tion for life, commits murder, shall be punished with 

death. convict. 

304. Whoever commits culpable homicide not Pum&hment 
amounting to murder, shall be punished with transporta- tomwi^o^not 
tion for hie, or imprisonment of either description for a 

term which may extend to ten years, and shall also be 
liable to fine, if the act by which the death is caused is 
done with the intention of causing death, or of causing 
such bodily injury as is likely to cause death ; 

or with imprisonment of either description for a term 
which may extend to ten years, or with fine, or with both, 
if the act is done with the knowledge that it is likely to 
cause death, but without any intention to cause death, or 
to cause such bodily injury as is likely to cause death. 

*304-A. Whoever causes the death of any person by 
doing any rash or negligent act not amounting to culpable negligence, 
homicide, shall be punished with imprisonment of either 
description for a term which may extend to two 5 'ears, or 
with fine, or with both. 

306. If any person under eighteen years of age, any Abetnient oi 
insane person, any delirious person, any idiot, or any pbudor 
person in a state of intoxication, commits suicide, whoever p“rtol 


* S. 804-A was inserted by the Indian Penal Code Amendment Act, 1870 (27 of 
ct irt lUTcronvA "Kv iT-nvArnTniant of India. Poreiflrn Denartment Notid- 
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abot=i the commission of such suicide, shall be punished 
■\\itb death or transportation for life, or imprisonment for 
a term not exceeding ten years, and shall also be liable to 
fine. 

306. If any person commits suicide, whoever abets 
the commission of such suicide, shall be punished with 
imprisonment of either description for a term which may 
(‘xtend to ten years, and shall also be liable to fine. 

307. Whoever does any act with such intention or 
knowledge, and under such circumstances that, if he by 
that act caused death, he would be guilty of murder, shall 
be punished with imprisonment of either description for a 
term which may extend to ten years, and shall also be 
liable to fine ; and if hurt is caused to any person by such 
act, the offender shall be liable either to transportation for 
life, or to such punishment as is hereinbefore mentioned. 

When any person offending under this section is 
under sentence of transportation for life, he may, if hurt 
is caused, be punished with death. 


lUmtrations. 


(a) A. shoots at Z with intention to kill him, under 
such circumstances that, if death caused, A would be 
guilty of murder. A is liable to punishment under this 
section. 

(b) A, with the intention of causing the death of a 
child of tender years, exposes it in a desert place. A has 
committed the offence defined by this section, though the 
death of the child does not ensue. 

(c) A, intending to murder Z, buys a gunand loads 
it. A has not yet committed the offence. A fires the 
gun at Z. He has committed the offence defined in this 
section, and if by such firing he wounds Z, he is liable to 
the punishment provided by the latter part of ffthe first 
paragraph of] this section. 

(d) A, intending to murder Z by poison, purchases 
poison, and mixes the same with food which remains in 
A s keeping , A has not yet committed the offence defined 
in this section. A places the food on Z’s table, or delivers 


* This clause was added by the Indian Penal Code « 

1870), B. XI as applied to Mysore by the aovernment of India 
HotificstionNo.il, dated lOfehMioh 1871. Foreign Department, 

t These words were inserted by Act I of 1904, S, 28, 
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it to Z’s servants to place it on Z’s tabl >. A b is cuia- 
mitted the oftonco defined in this &■ ction. 

308. W b OB'S er does any act with such intentioi) or Att( n,p- tu 
knowledge, and under sueli circunistarces that, if be In TiVa^ 
that act caused death, he would be gunt\ of cuipablf ■ 
homicide not amounting toiumder, shall lie punisln d wdh 
imprisonment of either d^sciiptiou, for a term wbitb ma\ 
extend to three years, or with tine, or with iroth ; und it 

hurt is caused to any person by such act, shall he punished 
with imprisonment of either description fur a term which 
may extend to seven years, or with tine, or with both. 

Illii&tratioJi. 

A, on grave and sudden provocation, tires a pistol 
at Z, under such circumstances that, if ho thereby caused 
death, he wmuld be guilty of culpable homicide not 
amounting to murder. A has committed the otientc 
defined in this section. 

309. Whoever attempts to commit suicide, and does Attempt to 
any act towards the commission of such offence, shall be 
punished with simple imprisonment for a term w'hich may 
extend to one year,*^ [or with fine, or with both] . 

310. Whoever at any time, after the passing of this tli". 

Act, shall have been habitually associated with any other 

or others for the purpose of committing robbery or child- 
stealing, bj’ means of, or accompanied with mmder, is a 
thug. 

311. Whoever is a thug shall he punished with Pnmshmont. 
transportation for life, and shall also be liable to fine. 

Of the causing of Miscaeeiage, of Injubies to unboen 
Childeen, of the Exposuee op Infants, and op 

THE OONOBALMENT OF BlETHS. 

312. Whoever voluntarily causes a woman with Causing 
child to miscarry shall, if such miscarriage be not caused 

in good faith for the purpose of saving the life of the 
woman, be punished with imprisonment of either descrip- 
tion for a term which may extend to three years, or with 
fine, or with both ; and if the woman be quick with child, 
shall be punished with imprisonment of either description 

• These words were substituted for the words “ and shall also be liable to fine ” by 
Act I of 1904, S. 2fr. 
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Cansiiisf 

miscarriage 

T^ithout 

Oman’s 

consent 


Death caused 
by an act 
done with 
intent to 
cause 

miscarriage. 


If act done 
without 
woman’s 
consent 


Act done 
w ith intent 
to prevent a 
child being 
born alive, or 
to cause it to 
die after 
birth. 


Causing 
death of a 
quick unborn 
child by 
an act 

amounting to 

culpable 

homicide. 


8ectio7is 313 - 316 . 

for a term which may extend to seven years, and shall also 
be liable to fine, 

Expla 7 iatio 7 i—k woman who causes herself to mis- 
carry, is within the meaning of this section. 

313. Whoever commits the offence defined in the 
last preceding section without the consent of the woman, 
whether the woman is quick with child or not, shall be 
punished with transportation foi- life, or with imprison- 
ment of either description for a term w^hich may extend 
to ten years, and shall also be liable to fine. 

314. Whoever, with intent to cause the miscarriage 
of a woman with child, does any act which causes the 
death of such woman, shall be punished with imprisonment 
of either description, for a term which may extend to ten 
years, and shall also be liable to fine ; 

and if the act is done without the consent of the 
woman, shall be punished either with transportation for 
life, or with the punishment abovementioned. 

Explanation . — It is not essential to this offence that 
the offender should know that the act is likely to cause 
death. 

316. Whoever, before the birth of any child, does 
any act with the intention of thereby preventing that child 
from being born alive, or causing it to die after its birth, 
and does by such act pevent that child from being born 
alive, or causes it to die after its birth, shall, if such act 
be not caused in good faith for the purpose of saving the 
life of the mother, be punished with imprisonment of 
either description for a term w’hich may extend to ten 
years, or with tine, or with both. 

316. Whoever does any act under such circumstances, 
that if be thereby caused death, he would be guilty of 
culpable homicide, and does by such act cause the death 
of a quick unborn child, shall be punished with imprison- 
ment of either description for a term which may extend to 
ten years, and shall also be liable to fine. 

Illustration. 

A, knowing that he is likely to cause the death of a 
pregnant woman, does an act which, if it caused the death 
of the woman, would amount to culpable homicide. The 
woman is injured but does not die ; but the death of an 
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unborn quick child with which she is pregnant is thereby 
caused. A is guilty of the offence defined in this section. 

317. Whoever being the father or mother of a child abana^mSt 
under the age of twelve years, or having the care of such 

child shall expose or leave such child in any place with years by 
the intention of wholly abandoning such child, shall be 
punished with imprisonment of either description for a 
term which may extend to seven years, or with fine, or 
with both. 

Explanation. — This section is not intended to prevent 
the trial of the offender for murder or culpable homicide, 
as the case may be, if the child die in consequence of the 
exposure. 

318. W^hoever, by secretly burying or otherwise 
disposing of the dead body of a child, whether such child seci« td--pre.al 
die before or after or during its birth, intentionally conceals 

or endeavours to conceal the birth of such child, shall be 
punished with imprisonment of either description for a 
term which may extend to two years, or with fine, or with 
both. 

Of Huet. 

319. Whoeveroausesliodily pain, disease, or infirmity Hurt, 
to anj' person, is said to cause hurt. 

320. The following kinds of hurt only are designated 
as '■ grievous ” 

First. — Emasculation. 

Secondhj . — Permanent privation of the sight of 
either eye. 

Thirdly . — Permanent privation of the hearing of 
either ear. 

Fourthly . — Privation of any member or joint. 

Fifthly. — Destruction or permanent impairing of 
the powers of any member or joint. 

Sixthly. — Permanent disfiguration of the head or 

face. 

Seoenthly.—Fra^Gtme or dislocation of a bone or 

tooth. 

Eighthly . — Any hurt which endangers life or which 
causes the sufferer to be, during the space of twenty‘ days, 
in severe bodily pain, or unable to follow bis ordinary 
pursuits. 

321. Whoever does any act with the intention of huit. 
thereby causing hurt to any person, or with the knowledge 

9 
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that he is likely thereby to cause hurt to any person, and 
does thereby cause hurt to any person, is said “voluntarily 
to cause hurt”. 

V lantarJy 322. Whoever voluntarily causes hurt, if the hurt 
g™\oushuii. vhich he intends to cause or knows himself to be likely 
to cause is grievous hurt, and if the hurt which he causes 
is grievous hurt, is said “ voluntarily to cause grievous 
hurt.” 

Explanation . — Apersonis not said voluntarily to cause 
grievous hurt, except when he both causes grievous hurt 
and intends or knows himself to be likely to cause grievous 
hurt. But he is said voluntarily to cause grievous hurt, 
if intending or knowing himself to be likely to cause 
gricvuus hurt of one kind, he actually causes grievous 
hurt of another kind. 


Illustration. 


Pum ihnient 
for voluti- 

catihing 

hurt. 


A, intending or knowing himself to be likely per- 
manently to disfigure Z’s face, gives Z a blow which does 
not permanently disfigure Z’s face, bat which causes Z to 
suffer severe bodily pain for the space of twenty days. A 
has voluntarily caused grievous hurt. 

323 . Whoever, except in the case provided for by 
section 334, voluntarily causes hurt, shall be punished 
with imprisonment of either description for a term which 
may extend to one year, or with fine which may extend 
to one thousand rupees, or with both. 


Voluntarily^ 324. "Whoever, except in the case provided for by 
by dangeron'! section 334, Voluntarily causes hurt by means of any 
instrument for shooting, stabbing, or cutting, or any 
instrument, which used as a weapon of offence, is likely 
to cause death, or by means of fire or any heated substance, 
or by means of any poison or any corrosive substance, or 
by means of any explosive substance, or by means of any 
substance which it is deleterious to the human body to 
inhale, to swallow or to recieive into the blood, or by 
means of any animal, shall be punished with imprison- 
ment of either description for a term which may extend 
to three years, or with fine, or with both. 

Punhhmeut 326 . Whoever, except in the case provided for by 
tertyoMdng section 385, voluntarily causes grievous hurt, shall be 
grfayouahwrt. punlshed with imprisonment of either description for a 
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term which may extend to seven years, and sha’l also be 
liable to fine. 

326 . Whoevex', except in the ease provide 1 for 1 y v a* n . 

section 335, voluntarily causes ^nevuns hurt by means of ^ .. t 

any instrument for shooting, stahbiu^:;, or enttm;, or any , ’ 

instrument which, used as a weapon of oUt ncc. is ’ilo-ly - “ 

to cause death, or by means oi fire oi any heated substanre. 
or by means of any poison or any corrosive substance, rr 
by means of any explosive substance, or by jne.ms o^ anv 
substance which it is deleterious to the hui. .m body tj 
inhale, to swallow, or to receive into the blood, or by 
means of any animal, shall be pnni^hed with transporta- 
tion for life, or \cith imprisonment of either description 
for a term which may extend to ten yearn, and shall aKo 
be liable to fine. 

327 . Whoever voluntarily tairncs hurt, for the vo’autaniy 
purpose of extorting from the sufferer, or from any person 
interested in the sufferer, any property or valuable security, fo o-b’u,, 
or of constraining the sufferer or any person interested m ""k * 
such sufferer to do anything which is illegal or which ^ 

may facilitate the commission of an offence, shall be 
punished with imprisonment of either description for a 
term which may extend to ten years, and shall also be 
liable to fine. 

828 . Whoever administers to or causes to be taken 
by any person any poison or any stupefying, inti.xicatmg pi.scn, etr 
or unwholesome drug, or other thing, with intent to cause oominit 
hurt to such person, or with intent to commit or to facili- “ 
tate the commission of an offence, or knowing it to be 
likely that he will thereby cause hurt, shall be punished 
with imprisonment of either description for a term 
which may extend to ten years, and shall also be liable to 
fine. 

329 . Whoever voluntarily causes grievo is hurt for voinntanij 
the purpose of extorting from the sufferer or from any hurt 

person interested in the sufferer, any property or valuable 
security, or of constraining the sufferer or any person loLyunto 
interested in such sufferer to do anything that is illegal 
or which may facilitate the commission of an offence, shall 
be punished with transportation for life, or imprisonment 
of either description for a term which may extend to ten 
years, and shall also be liable to fine. 


9 * 
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330, "Whoevei’ voluntarily causes hurt, for the pur- 
pose of extorting from the sufferer or any person interested 
in the sufferer, any confession or any information which 
may lead to the detection of an offence or misconduct, or 
for the purpose of constraining the sufferer or any person 
interested in the sufferer, to restore or to cause the resto- 
ration of any property or valuable security, or to satisfy 
any claim or demand, or to give information which may 
lead to the restoration of any property or valuable security, 
shall be punished with imprisonment of either description 
for a term which may extend to seven years, and shall 
also be liable to fine. 


Illustrations. 

(a) A, a police officer, tortures Z in order to induce 
Z to confess that he committed a crime. A is guilty of 
an offence under this section. 

(b) A, a police officer, tortures B to induce him to 
point out where certain stolen property is deposited. A 
is guilty of an offence under this section. 

(c) A, a revenue officer, tortures Z in order to 
compel him to pay certain arrears of revenue due from Z. 
A is guilty of an offence under this section. 

(d) A, a zamindar, tortures a raiyat in order to 
compel him to pay his rent. A is guilty of an offence 
under this section. 

Voluntarily 331. Whoever voluntarily causes grievous hurt for 

hurt the purpose of extorting from the sufferer or any person 
oonfesrtonor interested in the sufferer any confession or any information 
to compel which may lead to the detection of an offence or miscon- 

pra^rty?” duct, 01 for the purpose of constraining the sufferer or 
any person interested in the sufferer to restore or to cause 
the restoration of any property or valuable security, or to 
satisfy and claim or demand, or to give information which 
may lead to the restoration of any property or valuable 
security, shall be punished with imprisonment of either 
description for a term which may extend to ten years, 
and shall also be liable to fine. 

Voluntarily 332. W’'hoever voluntarily causes hurt to any person 
toaetel being a public servant in the discharge of his duty as 
f^autfrom such public Servant, 01' with intent to prevent or deter 
his duty. that person or any other public servant from discharging 
his duty as such public servant, or in consequence of any 
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Sections 333-337. 

thing done or attempted to be done by that person in the 
lawful discharge of his duty as such public servant, shall 
be punished with imprisonment of either description for 
a term which may extend to three years, or with fine, or 
with both. 

333. Whoever voluntarily causes grievous hurt to Vti a.u j 
any person being a public servant in the discharge of his !• Tel'l caft 
duty as such public servant, or with intent to prevent or * 
deter that person or any other public servant from dis- -« • - 
charging his duty as such public servant, or in consequence 

of anything done or attempted to be done by that person 
in the lawful discharge of his duty as such public servant, 
shall be punished with imprisonment of either description 
for a term which may extend to ten years, and shall also 
be liable to fine. 

334. Whoever voluntarily causes hurt on grave and v.iui.t'iriiy 
sudden provocation, if he neither intends nor knows him- 

self to be likely to cause hurt to any person other than pi''*vo«...tiou 
the person who gave the provocation, shall be punished 
with imprisonment of either description for a term which 
may extend to one month, or with fine which may extend 
to five hundred rupees, or with both. 

335. Whoever' [voluntarily! causes grievous hurt on Ca'ising 

grave and sudden provocation, if he neither intends nor ou piovoca- 
knows himself to be likely to cause grievous hurt to any 
person other than the person who gave the provocation, 
shall be punished with imprisonment of either description 
for a term which may extend to four years, or with fine 
which may extend to two thousand rupees, or with both. 

Explanation . — The last two sections are subject to 
the same provisos as Exception 1, section 300. 

336. W’’hoever does any act so rashly or negligently 

as to endanger human life or the personal safety of others enamgers 
shall be punished with imprisonment of either description personS® 
for a term which may extend to three months, or with 
fine which may extend to two hundred and fifty rupees, or 
with both. 

337. Whoever causes hurt to any person by doing oausiag hurt 
any act so rashly or negligently as to endanger human 

life or the personal safety of others, shall be punished 
with imprisonment of either description for a term which 

others. 


^ This word was inserted hy Act I of 1904| S. 28* 
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Sections 338-341. 

niay extend to six months, or with fine W'hich may extend 
to five hundred rupees, or with both. 

338. Whoever causes grievous hurt to any person by 
doing any act so rashly or negligently as to endanger human 
life or the personal safety of others, shall be punished 
with imprisonment of either description for a term which 
may extend to two years, or with fine which may extend 
to one thousand rupees, or with both. 


Op Weongful Besteaint and Weonqpdl Confinement. 

339. Whoever voluntarily obstructs any person so 
as to prevent that person from proceeding in any direction 
in which that person has a right to proceed, is said wrong- 
fully to I'estrain that person. 

Exception . — The obstruction of a private way over 
land or water which a person in good faith believes 
himself to have a lawful right to obstruct, is not an offence 
within the meaning of this section. 

Illustration. 

A obstructs a path along which Z has a right to 
pass, A not believing in good faith that he has a right to 
stop the path. Z is thereby prevented from passing. 
A wrongfully restrains Z. 

340. Whoever wrongfully restrains any person in 
such a manner as to prevent that person from proceeding 
beyond certain circumscribing limits, is said “ wrongfully 
to confine ” that person. 

Illustrations. 

(а) A causes Z to go within a walled space, and 
looks Z in. Z is thus prevented from proceeding in any 
direction beyond the circumscribing line of wall. A 
wrongfully confines Z. 

(б) A places men with fire-arms at the outlets of a 
building and tells Z that they will fire at Z if Z attempts 
to leave the building. A wrongfully confines Z. 

341. Whoever wrongfully restrains any person, shall 
be punished with simple imprisonment for a term which 
may extend to one month, or with fine which may extend 
to five hundred rupees, or with both. 
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342. lioever wrongfully coutine? any person sLai! r-n. 

be punished ■with imprisonmeat of either defctripti(''i lur I'^ui LlXHu 
a term which may extend to one yoai*, or ■with line ■(;s'h'ch 
may extend tp one thousand rupees, or Mith bcth. 

343. Whoever wrongfully confines any pe’bm lor 
three days, or more, shall be punished v\ith iiui risuninv'u., 
of either description for a term which mav extend to two 
years, or with fine, or with both. 

344. Whoever wrongfully confines any perhon for i-i-ui 
ten days, or more, shall be punished with impri-^onuo nt 

of either description for a term ■w'hich may extend to ' ^ *' 

three years, and shall also be liable to fine. 

345. Whoever keeps any person in wrongiul confine- 
ment, knowing that a writ for the liberation of tlia.. ptivcm ^ i>-' 
has been duly issued, shall be punished with imprisonment litt 1 ithj/ *1. 
of eithp description for a term which may extoi.d to two 

years, in addition to any term of imprisouineut to which 
he may be liable under any other section of this Code. 

346. Whoever wrongfully confines any person in W'-ougt.ii 
sucD a manner as to indicate an intention that the con- mv-mt. 
finement of such person may not be knoven to any person 
interested in the person so confined, or to any public 
servant, or that the place of such confinement may not be 
known to or discovered by any such person or public 
servant as hereinbefore mentioned, shall be punished with 
imprisonment of either description for a term which may 
extend to two years, in addition to any other punishment 

to which he may be liable for such wrongful confinement, 

347. W’hoever -wrongfully confines any person for 

the purpose of extorting from the person confined, or from ' 

any person interested in the person confined, any property 
or valuable security, or of constraining the person confined laovBny ur; 
or any person mterested m such person to do anything toamuegai 
illegal, or to give any information which may facilitate 
the commission of an offence, shall be punished with 
imprisonment of either description for a term which may 
extend to three years, and shall also be liable to fine. 

348. Whoever wrongfully confines any person for wrongiui 
the purpose of extorting from the person confined or any tm- the 
person interested in the person confined, any confession 

or any information which may lead to the detection of an 
oflenee or misconduct or for the purpose of constraining restoi dtiou 
the person confined or any person interested in the person 
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confined, to restore or to cause tho restoration of any 
property or valuable security, or to satisfy any claim or 
demand, or to give information whicli may lead to the 
restoration of any property or valuable security, shall be 
punished with imprisonment of either description for a 
term which may extend to three years, and shall also 
be liable to fine. 

Op Oeiminal Foboe and Assault. 

349. A person is said to use force to another if he 
causes motion, change of motion, or cessation of motion 
to the other, or if he causes to any substance such motion, 
or change of motion, or cessation of motion as brings that 
substance into contact with any part of the other’s body, 
or with anything which the other is wearing or carrying, 
or with anything so situated that such contact affects the 
other’s sense of feeling : provided that the person causing 
the motion, or change of motion, or cessation of motion 
causes that motion, change of motion, or cessation of 
motion in one of the three ways hereinafter described; — 

First . — By his own bodily power. 

Secondly . — By disposing any substance in such a 
manner that the motion, or change or cessation of motion 
takes place without any further act on his part, or on the 
part of any other person. 

Thirdly . — By inducing any animal to move, to 
change its motion, or to cease to move. 

860. Whoever intentionally uses force to any person 
without that person’s consent, in order to the com- 
mitting of any offence, or intending by the use of such 
force to cause, or knowing it to be likely that by the use 
of such force he will cause injury, fear or annoyance to 
the person to whom the force is used, is said to use 
criminal force to the other. 

niustrations. 

{a) Z is sitting in a moored boat on a river. A 
unfastens the moorings, and thus intentionally causes the 
boat to drift down the stream. Here A intentionally 
causes motion to Z, and he does this by disposing substances 
in such a manner that the motion is produced without 
anv other act on any person’s part. A ^s therefore 
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intentionally used force to Z ; and if he has done so 
without Z’s consent, in order to the counnitting of auy 
offence or intending or knowing it to be likely tliat this 
use of force will cause injury, fear, or annoyance to Z, A 
has used criminal force to Z. 

(6) Z is riding in a chariot. A lashes Z’s horses, 
and thereby causes them to quicken their pace. Hero A 
has caused change of motion to Z by inducing animals to 
change their motion. A has therefore used force to Z ; 
and ff A has done this without Z’s consent, intending or 
knowing it to be likely that he ma}' thereby injure, fi-ighten, 
or annoy Z, A has committed criminal force to Z. 

(c) Z is riding in a palanquin. A intending to rob 
Z, seizes the pole and stops the palanquin. Here A has 
caused cessation of motion to Z, and he has done this by 
his own bodily power. A has therefore used force to Z ; 
and as A has acted thus intentionally, \\ithout Z'a 
consent, in order to the commission of an offence. A has 
used criminal force to Z. 

(d) A intentionally pushes against Z in the street. 
Here A has by his own bodily power moved his own 
person so as to bring it into contact with Z. He has 
therefore intentionally used force to Z, and if he has done 
so without Z’s consent, intending or knowing it to be 
likely that he may thereby injure, frighten, or annoy Z, 
he has used criminal force to Z. 

(e) A throws a stone, intending or knowing it to 
be likely that the stone will be thus brought into contact 
with Z, or with Z’s clothes, or vith something carried by 
Z, or that it will strike water, and dash up the water 
against Z’s clothes, or something carried by Z. 

Here, if the throwing of the stone produces the effect 
of causing any substance to come into contact with Z, 
or Z’s clothes, A has used force to Z ; and if he did so 
without Z’s consent, intending thereby to injure, frighten 
or annoy Z, he has used criminal force to Z. 

(/) A intentionally pulls up a woman’s veil. Here 
A intentionally uses force to her; and if he does so 
without her consent, intending or knowing it to be likely 
that he may thereby injure, frighten or annoy her, he has 
used criminal force to her. 

(g) Z is bathing. A pours into the bath, water 
which he knows to be boiling. Here A intentionally, by 
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Sections 368-364. 

368. Whoever assaults or uses criminal foi’ce to any 
person on grave and sudden provocation given by that 
person, shall be punished with simple imprisonment for a 
term hich may extend to one month, or with fine which 
may extend to two hundred rupees, or with both. 

Explanation . — The last section is subject to the same 
explanation as section 352. 


Op Kidnapping, Abducting, Slaveey, and 
Forced Labour. 

369. Kidnapping is of two kinds ; kidnapping from 
British India, and kidnapping from lawful guardianship. 

360. AVhoever conveys any person beyond the limits 
of British India without the consent of that person, or of 
some person legally authorized to consent on behalf of that 
person, is said to kidnap that person from British India. 

361. Whoever takes or entices any minor under 
fourteen years of age, if a male, or under sixteen years of 
age, if a female, or any person of unsound mind, out of the 
keeping of the lawful guardian of such minor or person of 
unsound mind, without the consent of such guardian, is 
said to kidnap such minor or person from lawful guardian- 
ship. 

Explanation . — The words “ lawful guardian ” in this 
section include any person lawfully entrusted with the 
care or custody of such minor or other person. 

Exception . — This section does not extend to the act 
of any person who in good faith believes himself to be the 
father of an illegitimate child, or who in good faith believes 
himself to be entitled to the lawful custody of such child 
unless such act is committed for an immoral or unlawful 
purpose. 

362. Whoever by force compels, or by any deceitful 
means induces any person to go from any place, is sai d to 
abduct that person. 

363. Whoever kidnaps any person from British 
India, or from lawful guardianship, shall be punished with 
imprisonment of either description for a term which may 
extend to seven years, and shall also be liable to fine. 

364. Whoever ^dnaps or abducts any person, in 
order that such person may be murdered, or may be so 
disposed of as to be put in danger of being murdered, shall 
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Sections 365-366-B. 

be punished with transportation for life, or risciuns 
imprisonment for a term which may extend to ten yeai’h 
and shall also be liable to fine. 

Ilhistrations. 

(a) A kidnaps Z from British India, iutondiua or 
knowing it to be likely that Z may be sacrificed to an idol. 
A has committed the offence defined in this section. 

(b) A forcibly carries or entices B away from h:s 
home, in order that B may be murdered. A has commit- 
ted the offence defined in this section. 

365. Whoever kidnaps of abducts auj person with 
intent to cause that person to be seci’ctly and wrongfully 
confined, shall be punished with imprisonment of either 
description for a term which may extend to seven \ ear^, 
and shall be liable to fine. 

366. Whoever kidnaps or abducts any woman with 
intent that she may be compelled, or kno\\ ing it to be 
likely that she will be compelled, to marry any person 
against her will, or in order that she may be forced or 
seduced to illicit intercourse, or knowing it to he likely 
that she will be forced or seduced to illicit intercourse, 
shall be punished with imprisonment of either description 
for a term which may extend to ten years, and shall also 
be liable to fine, 

* and whoever, by means of criminal intimidation as 
defined in this Code or of abuse of authority or any other 
method of compulsion, induces any woman to go from any 
place with intent that she may be, or knowing that it is 
likely that she will be, forced or seduced to illicit intercourse 
with another person shall also be punishable as aforesaid. 

1 366-A. Whoever, by any means whatsoever, 
induces any minor girl under the age of eighteen years to 
go from any place or to do any act with intent that such 
girl may be, or knowing that it is likely that she will be, 
forced or seduced to illicit intercourse with another person, 
shall be punishable wfith imprisonment which may extend 
to ten years and shall also be liable to fine. 

366'B. Whoever imports into Mysore from any 
country outside Mysore any girl under the age of twenty- 
one years with intent that she may be or knowfing it to 

^ This paragraph was added by Act VIII of 1928, «?ectioii 3 
t Sections 366-A and 366-B were inserted by Act VTIX of 1928, -ection 4, 
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Sections 367-371. 

be likely that she will be, forced or seduced to illicit inter- 
course w ith another person, 

and whoever with such intent or knowledge imports 
into j!kIysore from any State or province in India any such 
girl who has with the like . intent or knowledge been 
imported into India whether by himself or by another 
pe.sun, 

shall be punishable with imprisonment which may 
extend to ten years, and shall also be liable to fine. 

367 . 'Whoever kidnaps or abducts any person, in 
order that such person may be subjected, or may be so 
disposed of as to be put in danger of being subjected to 
grievous hurt, or slavery, or to the unnatural lust of any 
person, or knowing it to be likely that such person will be 
so subjected or disposed of, shall be punished with impri- 
sonment of either description for a term which may extend 
to ten vears, and shall also be liable to fine. 

368 . Whoever, knowing that any person has been 
kidnapped or has been abducted, wrongfully conceals or 
confines such person, shall be punished in the same man- 
ner as if he had kidnapped or abducted such person with 
the same intention or knowledge, or for the same purpose 
as that with or for which he conceals or detains such 
person in confinement. 

369 . "Wlioever kidnaps or abducts any child under 
the age of ten years, with intention of taking dishonestly 
any moveable property from the person of such child, shall 
ho punished with imprisonment of either description for a 
term which may extend to seven years, and shall also be 
liable to fine. 

370 . Whoever imports, exports, removes, buj-s, sells, 
or disposes of, anj’ person as a slave, or accepts, receives, 
or detains against his will any person as a slave, shall be 
punished with imprisonment of either description for a 
term which may extend to seven years, and shall also be 
liable to fine. 

371 . Whoever habitually imports, exports, removes, 
buys, sells, traffics, or deals in slaves, shall be punished 
with transportation for life, or with imprisonment of either 
description for a term not exceeding ten years, and shall 
also he liable to fine. 
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Sections 37*2-373. 

372. Whoever sells, lets to hire, or otherwise (]i.s- 
poses of any [person under the age of eighteen years with -f 
intent that such person shall at any ace be eaipj.yed or • 
used for the purpose of prustitutiou or illirit intercourse 
with any person or for any unlawful and immoral purpose, 
or knowing it to be likeh that such person wi'l at anN age 
bo] employed or used for any such purpose, shad be 
punished with imprisonment ot eitha* desciiptiun fora 
term which ma\ extend to ton ^cars, and shall also he 
liable to fine. 

•' riilanatwn 1. — When a female ander the age of 
eighteen years Is sold, let for hire, or otLeiwiso disposed 
of to a prosiituce or to any person who keeps or macages 
a brothel, the person so disposing of such female shall until 
the contrary is proved, be presumed to have disposed of 
her with the intent that she shall be used for the purpose 
of prostitution. 

Explanation 2. — For the purposes of this section 
“ illicit intercourse ” means sexual intercourse between 
persons not united by matriage or by any union or tie 
which, though not amounting to a marriage, is recognised 
by the personal law or custom of the community to w hich 
they belong or, where they belong to different communities, 
of both such communities, as constituting betw’een them a 
gwasi-marital relation.] 

373. Whoever buys, hires, or otherwise obtains pos- Euyic, ofauy 
session of any [person under the ago of eighteen years ^rJiScsTf 
with intent that such person shall at any age be employed prostitution 
or used for the purpose of prostitution or illicit intercourse 
with any person or for any unlawful and immoral purpose 
or knowing it to be likely that such person will at any age 
be] employed or used for any such purpose, shall be 
punished with imprisonment of either description for a 
term which may extend to ten years, and shall also be 
liable to fine. 

t [Explanation 1. — Any prostitute, or any person 
keeping or managing a brothel, who buys, hires, or other- 
wise obtains possession of a female under the age of eighteen 
years shall, until the contrary is proved, be presumed to 

' " ' ■ ' ■■ ■ ■ ‘ '■■■■'■ I I.. I. I- 1 .,)! - I II - I I , ,■ ,■ , ^ 

* These wordb were substituted for the ongiual words by Act VIIX of 190 8 
sectiou 5 

\ These Explanations were added bj Act VIII of 1928, section 6. 

I These Explanations were added by Act VIII of 1926, section 7, 
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Sections 374-377. 

have obtained possession of such female with the intent 
that she shall be used for the purpose of prostitution. 

Explanation 2. — Illicit intercourse has the same 
meaning as in section 372,] 

374. Whoever unlawfully compels any person to 
labour against the will of that person, shall be punished 
with imprisonment of either description for a term which 
may extend to one year, or with fine, or with both. 

Of Eape. 

375. A man is said to commit “ rape, ” who, except 
in the case hereinafter excepted, has sexual intercourse 
with a woman under circumstances falling under any of 
the five following descriptions ; — 

First . — Against her will. 

Secondly . — Without her consent. 

Thirdly. — W^'ith her consent, when her consent has 
been obtained by putting her in fear of death, or of hurt. 

Fourthly . — With her consent, when the man knows 
that he is not her husband, and that her consent is given 
because she believes that he is another man to whom she 
is or believes herself to be lawfully married. 

Fifthly . — With or without her consent, when she is 
under * fourteen years of age. 

Explanation . — Penetration is sufficient to constitute 
the sexual intercourse necessary to the offence of rape. 

Exception . — Sexual intercourse by a man with his 
own wife, the wife not being under * fourteen years of age, 
is not rape. 

376. Whoever commits rape shall be punished with 
transportation for life, or with imprisonment of either 
description fora term which may extend to ten years, and 
shall also be liable to fine. 


Of TTnnatdhal Offences. 

377. Whoever voluntarily has carnal intercourse 
against the order of nature with any man, woman, or ani- 
mal, shall be punished with transportation for life, or with 

^ The ^ord “ fuurte n ” was substituted for “ twelve ” by Act IX of 1937 which 
amended by section 29, Act I of 1901, where the word “twelve" was substituted 
for the word “ ten “ in the original Act, 
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imprisonment of either description for a term which nray 
extend to ten years, and shall also be liabe to fine. 

Ex'planation. — Penetration is ^ufi^ciL*ut to cjnstitntc 
the carnal iutorcourso necessary to the odence described in 
this section. 


GHAPTEE XVII. 

Offences ag.unst Pit'>PERT\, 

Of Tncn. 

378 . Whoever, intending to tahe dishonestly any i'- 
moveable property out of the poftsessiou of any person 
without that person’s consent, mo\es that prupi'rty m 
order to such taking, is said to commit theft. 

Exflanation 1. — A thing so long as it is altf.clual to 
the earth, not being moveable property, is not the subjec, 
of theft ; but it becomes capable of being the subject ot 
theft as soon as it is severed from the earth. 

Explanation 2. — A moving effected by the same act 
which effects the severance may be a theft. 

Explanation 3. — A person is said to cause a thing to 
move by removing an obstacle which prevented it from 
moving, or by separating it from any other thing, as well 
as by actually moving it. 

Explanation 4. — A person, who by any means causes 
an animal to move, is said to move that animal, and to 
move everything which, in consequence of the motion so 
caused, is moved by that animal. 

Explanation 5- — The consent mentioned in the defi- 
nition may be express or implied and may be giA'on either 
by the person in possession, or by any person having for 
that purpose authority either express or implied. 

Illustrations. 

(а) A cuts down a tree on Z’s ground with the 
intention of dishonestly taking the tree out of Z’s posses- 
sion without Z’s consent. Here, as soon as A has severed 
the tree, in order to such taking, he has committed theft. 

(б) A puts a bait for dogs in his pocket, and thus 
induces Z's dog to follow it. Here, if A’s intention be 
dishonestly to take the dog out of Z’s possession without 

M. 0, YOL. 1 10 
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Z’s consent, A. has committed theft as soon as Z’s dog has 
begun to follow A. 

(c) A meets a bullock carrying a box of treasure. 
He drives the bullock in a certain direction in order that 
he may dishonestly take the treasure. As soon as the 
bullock begins to move, A has committed theft of the 
treasure. 

id) A, being Z’s servant, and entrusted by Z with 
the care of Z’s plate, dishonestly runs away with the plate 
without Z’s consent. A has committed theft. 

(e) Z, going on a iourney, entrusts his plate to A, 
the keeper of a W'arehouse, till Z shall return. A carries 
the plate to a goldsmith and sells it. Here the plate was 
not in Z’s possession. It could not therefore be taken out 
of Z’s possession, and A has not committed theft though 

he mav have committed criminal breach of trust. 

%0 

if) A finds a ring belonging to Z on a table in the 
house which Z occupies. Here the ring is in Z’s posses- 
sion, and if A dishonestly removes it, A commits theft. 

ig) A finds a ring lying on the high-road, not in the 
possession of any person. A by taking it commits no theft, 
though he may commit criminal misappropriation of 
property. 

(7i) A sees a ring belonging to Z lying on a table 
in Z’s house. Not venturing to misappropriate the ring 
immediately for fear of search and detection, A hides the 
ring in a place where it is highly improbable that it will 
ever be found by Z, with the intention of taking the ring 
from the hiding place and selling it when the loss is 
forgotten. Here A, at the time of first moving the ring, 
commits theft. 

(0 A delivers his watch to Z, a jeweller, to be 
regulated. Z caivies it to his shop. A, not owing to the 
jeweller any debt for which the jeweller might lawfully 
detain the watch as a security, enters the shop openly, 
takes his watch by force out of Z’s hand, and carries it 
away. Here A, though he may have committed criminal 
trespass and assault, has nor committed theft, inasmuch 
as what he did was not done dishonestly. 

ij) If A owes money to Z for repairing the watch, 
and if Z retains the watch lawfully as a security for the 
debt, and A takes the watch out of Z’s possession, with the 
intention of depriving Z of the property as a security for 
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his debt, he commits theft, inasmuch as he takes ii 
dishonestly. 

(k) Again if A, having pawned his watch tc Z, 
takes it out of Z’s possession ■without Z's con-scnt. not 
having paid what he had borrowed on the watch, he c( m- 
mits theft, though the watch is his own property, inasmuch 
as he takes it dishonestly. 

(l) A takes an article belonging to Z out of Z's 
possession, without Z's consent, with Jie intmtion of 
keeping it until he obtains money from Z a*; a reward for 
its restoration. Here A takes dishonestly. A his there- 
fore committed theft. 

(in) A being on friendly terms with Z, goes into 
Z’s library in Z’s absence, and takes away book without 
Z’s express consent, for the puipose merely of reading it. 
and with the intention of returning it. Here, it is pro- 
bable that A may have conceived that he had Z’s implied 
consent to uso Z’s book. If thib was A's impression, A 
has not committed theft, 

(tj) A asks charity from Z’s wife. She gives A 
money, food and clothcr., which A knows to belong to Z, 
her husband. Here, it is probable that A may conceive 
that Z’s wife is authorised to give awav alms. If this 
was A’s impression, A has not committed theft. 

(o) A is the paramour of Z’s wife. She gives a 
valuable property, ■which A knows to belong to her hus- 
band Z, and to be such property as she has not authority 
from Z to give. If A takes the propei ty dishonestly, he 
commits theft. 

ip) A, in good faith, believing property belonging 
to Z to be A’s own property, takes that property’ out ot 
B’s possesbion. Here, A does not take dishonestly, and 
he does not commit theft. 

379 . Whoever commits theft shall be punished with 
imprisonment of either description for a term which may 
extend to three years, or with fine or s\ ith both. 

380 , Whoever commits theft in any building, tent, 
or vessel, which building, tent, or vessel, is used as a 
human dwelling, or for the custody of property, shall be 
punished with imprisonment of either description for a 
term which may extend to seven years, and shall also be 
liable to fine. 

10 ’" 
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Eheft by clerk 
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possession of 
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Theft after 
preparation 
made for 
causing death 
or hurt, in 
order to the 
committing 
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381 . Whoever, being a clerk or servant, or being 
employed in the capacity of a clerk or servant, commits 
theft in respect of any property in the possession of his 
master or employer, shall be punished with imprisonment 
of either description for a term which may extend to 
seven years, and shall also be liable to fine. 

382 . Whoever commits theft, having made prepara- 
tion for causing death, or hurt, or restraint, or fear of 
death, or of hurt, or of restraint, to any person, in order to 
the committing of such theft, or in order to the effecting 
of his escape after the committing of such theft, or in order 
to the retaining of property taken by such theft, shall be 
punished with rigorous imprisonment for a term which 
may extend to ten years, and shall also be liable to fine. 


lUustmtiom. 

{a) A commits theft on proprety in Z’s possession ; 
and while committing this theft, he has a loaded pistol 
under his garment, having provided this pistol for the 
purpose of hurting Z in case Z should resist. A has 
committed the offence defined in this section. 

(6) A picks Z’s pocket, having posted several of 
his companions near him, in order that they may restrain 
Z, if Z should perceive what is passing and should resist, 
or should attempt to apprehend A. A has committed the 
offence defined in this section. 


Of Extortion. 

383 . Whoever intentionally puts any person in fear 
of any injury to that person, or to any other, and thereby 
dishonestly induces the person so put in fear to deliver to 
any person, any property or valuable security, or anything 
signed or sealed, which may be converted into a valuable 
security, commits “ extortion 

Illustraiions. 

(а) A threatens to publish a defamatory libel con- 
cerning Z, unless Z gives him money. He thus induces 
Z to give him money. A has committed extortion. 

(б) A threatens Z that he will keep Z’s child in 
wrongful confinement, unless Z will sign and deliver to A 
a promissory note binding Z to pay certain moneys to A, 
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Z signs and delivers the note. A has coiiiinitted extor- 
tion. 

(c) A threatens to send club-men to plough up Z’s 
field, unless Z will sign and deliver to B a bond binding Z 
under a penalty to deliver eoi tain produce to B, and thereby 
induces Z to sign and deliver the bond. A has commit..ed 
extortion. 

(d) A, by putting Z, in fear of grievous hurt, dis- 
honestly induces Z to sign or affix his seal to a blank paper 
and deliver it to A. Z signs and delivers the p.iper to A. 
Here, as the paper so signed may be com erted into a 
valuable security, A has committed extortion. 

384 . Whoever commits extortion shall be punished 
with imprisonuient of eithei description for a tuun which 
may extend to three years, or with fine, or wnth both. 

385 . Whoever, in order to the committing of extor- 
tion, puts any person in fear, or attempts to put any 
person in fear of any injury, shall be punished with 
imprisonment of either description for a term wdiich may 
extend to two years, or with fine, or with both. 

386 . Whoever commits extortion by putting any 
person in fear of death or of grievous hurt to that person 
or to any other, shall be punished with imprisonment of 
either description for a term which may extend to ten 
years, and shall also be liable to fine. 

387 . Whoever, in order to the committing of extor- 
tion, puts or attempts to put any person in fear of death 
or of grievous hurt to that person or to any other, shall be 
punished with imprisonment of either description for a 
term which may extend to seven years, and shall also be 
liable to fine. 

388 . Whoever commits extortion by putting any 
person in fear of an accusation against that person or any 
other, of having committed or attempted to commit any 
offence, punishable with death, or with transportation for 
life, or with imprisonment for a term which may extend 
to ten years, or of having attempted to induce any other 
person to commit such offence, shall be punished with 
imprisonment of either description for a term which may 
extend to ten years, and shall also be liable to fine ; and if 
the offence be one punishable under section 377, may be 
punished with transportation for life. 
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Sections 389-390. 

389 . Whoever, in order to the committing of extor- 
tion, puts or attempts to put any person in fear of an 
accusation, against that person or any other, of having 
committed or attempted to commit, an offence punishable 
with death, or with transportation for life, or with im- 
prisonment for a term which may extend to ten years, 
shall be punished with imprisonment of either description 
for a term which may extend to ten years, and shall also 
be liable to fine ; a,od if the offence be punishable under 
section 377, may be punished with transportation for life. 

Of Eobbbby and Dacoity. 

390 . In all robbery, there is either tfieft or extortion. 

Theft is “ robbery ”, if, in order to the committing of 

the theft, or in committing the theft, or in carrying away 
or attempting to carry away property obtained by the theft, 
the offender, for that end, voluntarily causes or attempts 
to cause to any person death or hurt, or wrongful restraint, 
or fear of instant death, or of instaut hurt, or of instant 
wrongful restraint. 

Extortion is “ robbery”, if the offender, at the time of 
committing the extortion, is in the presence of the person 
put in fear, and commits the extortion by putting that 
person in fear of instant death, of instant hurt, or of instant 
wrongful restraint to that person, or to some other person, 
and by so putting in fear, induces the person so put in fear 
then and there to deliver up the thing extorted. 

Explanation . — The offender is said to be present if he 
is sufficiently near to put the other person in fear of 
instant death, of instant hurt, or of instant wrongful 
restraint. 


Illustrations. 

(а) A holds Z down, and fraudulently takes Z’s 
money and jewels from Z’s clothes without Z’s consent. 
Here A has committed theft, and in order to the commit- 
ting of that theft, has voluntarily caused wrongful restraint 
to Z. A has therefore committed robbery. 

(б) A meets Z on the high road, shows a pistol, and 
demands Z’s purse. Z, in consequence, surrenders his 
purse. Here A has extorted the purse from Z by putting 
him in fear of instant hurt, and being at the time of com- 
mittine the extortion in his presence. A has therefore 
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(c) A meet?? Z and Z’s child on the high rnad. A 
takes the child, and threatens to fling it down a nrecipice 
unless Z delivers his purse. Z, in cnnseqnenre/ d''liver? 
his purse. Here A has extorted the pui’se from Z. by 
causing Z to be in fear of instant hurt to tlie child 
who is there present. A has therefore committf d robbr-ry 
on Z. 

(d) A obtains property from Z by saying— ‘‘ Ycu!- 
child is in the hands of my gang, and will be put to death 
unless you send us ton thousand rupees”. This is ixtor- 
tion, and punishable as such ; but it is not robbery unless 
Z is put in fear of the instant death of his child. 

391 . When five or more persons conjointly comndt 
or attempt to commit a robbery, or where the whole 
number of persons conjointly committing or attempting to 
commit a robbery, and persons present and aiding such 
commission or attempt, amount to five or more, every 
person so committing, attempting, or aiding, is said to 
commit “ daeoity”. 

392 . Whoever commits robbeiy, shall be punished 
with rigorous imprisonment for a term which may extend 
to ten years, and shall also be liable to fine ; and if the 
robbery be committed on the highway between sunset and 
sunrise, the imprisonment may be extended to fourteen 
years. 

393 . Whoever attempts to commit robbery, shall be 
punished with rigorous imprisonment for a term which 
may extend to seven years, and shall also be liable to fine. 

394 . If any person, in committing or in attempting 
to commit robbery, voluntarily causes hurt, such person, 
and any other person jointly concerned in committing or 
attempting to commit such robbery, shall be punished 
with transportation for life, or with rigorous imprisonment 
for a term which may extend to ten years, and shall also 
be liable to fine. 

395 . Whoever commits daeoity shall be punished 
with transportation for life, or with rigorous imprisonment 
for a term which may extend to ten years, and shall also 
be liable to fine. 

396 . If any one of five or more persons, who are 
conjointly committing daeoity, commits murder in so 
committing daeoity, every one of those persons shall be 
punished with death, or transportation for life, or rigorous 
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Sections 397-403. 

imprisonmenfe for a term which may extend to ten years, 
and shall also be liable to fine. 

397. If, at the time of committing robbery or 
dacoity, the offender uses any deadly weapon, or causes 
grievous hurt to any person, or attempts to cause death or 
grievous hurt to any person, the imprisonment with which 
such offender shall be punished shall not be less than sev^n 
years. 

398 . If, at the time of attempting to commit robbery 
or dacoity, the offender is armed with any deadly weapon, 
the imprisonment with which such offender shall be 
punished shall not be less than seven years. 

399 . Whoever makes any preparation for commit- 
ting dacoity, shall be punished with rigorous imprisonment 
for a term which may extend to ten years, and shall also 
be liable to fine. 

400 . Whoever, at any time after the passing of this 
Act, shall belong to a gang of persons associated for the 
purpose of habitually committing dacoity, shall be 
punished with transportation for life, or with rigorous 
imprisonment for a term which may extend to ten years, 
and shall also be liable to fine. 

401 . Whoever, at any time after the passing of this 
Act, shall belong to any wandering or other gang of persons 
associated for the purpose of habitually committing theft 
or robbery, and not being a gang of thugs or dacoits shall 
be punished with rigorous imprisonment for a term which 
may extend to seven years, and shall also be liable to fine. 

402 . Whoever, at any time after the passing of this 
Act, shall be one of five or more persons assembled for 
the purpose of committing dacoity, shall be punished with 
rigorous imprisonment for a term which may extend to 
seven years, and shall also be liable to fine. 

Of Criminal Misappropriation of Property. 

403 . Whoever dishonestly misappropriates or con- 
verts to his own use any moveable property, shall be 
punished with imprisonment of either description for a 
term which may extend to two years, or with fine, or with 
both. 

Illustrations. 

(a) A takes property belonging to Z out of Z’s 
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takes it, that the property belongs to himself. A is not 
guilty of theft ; but if A, after discovering his mistake, 
dishonestly appropriates the property to his own use, he 
is guilty of an offence under this section. 

(&) A, being on friendly terms with Z, goes into 
Z’s library in Z’s absence, and takes away a book without 
Z’s express consent. Here, if A was under the impres- 
sion that he had Z’s implied consent to take the book for 
the purpose of reading it, A has not committed theft. 
But if A afterwards sells the book for his o\^u benefit, he 
is guilty of an offence under this section. 

(c) A and B being joint owners of a horse, A takes 
the horse out of B’s possession, intending to use it. Here, 
as A has a right to use the horse, he does nob dishonestly 
misappropriate it. Bub, if A sells the horse and appro- 
priates the whole proceeds to his own use, he is guilty of 
an offence under this section. 

Exiilmiation 1. — A dishonest misappropriation for a 
time only is a misappropriation v ithin the meaning of 
this section. 

I llnst ration. 

Afi.nds a Government Promissory Xote belonging to 
Z, bearing a blank endorsement. A, knowing that the 
note belongs to Z, pledges it with a banker as a security 
for a loan, intending at a future time to restoie it bo Z. 
A has committed an offence under this section. 

Explanation 2. — A person who finds property not in 
the possession of any other person, and takes such pro- 
perty for the purpose of protecting it for, or of restoring 
it to, the owner, does not take or misappropriate it dis- 
honestly, and is not guilty of an offence ; but he is guilty 
of the offence above defined, if he appropriates it to his 
own use, when he knows or has the means of discovering 
the owner, or before he has used reasonable means to 
discover and give notice to the owner, and has kept the 
property a reasonable time to enable the owner to claim it. 

What are reasonable means, or what is a reasonable 
time in such a case, is a question of fact. 

It is not necessary that the finder should know who 
is the owner of the property, or that any particular person 
is the owner of it : it is sufficient if, at the time of appro- 
priating it, he does not believe it to be his own property, or 
in good faith believes that the real owner cannot be found. 
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Illustrations. 

(a) A finds a rupee on the high road, not knowing 
to whom the rupee belongs. A picks up the rupee. Here 
A has not committed the offence in this section. 

(b) A finds a letter on the high road, containing a 
bank note. From the direction and contents of the letter, 
he learns to whom the note belongs. He appropriates 
the note. He is guilty of an offence under this section, 

(c) A finds a cheque payable to bearer. He can 
form no conjecture as to the person who has lost the 
cheque. But the name of the person who has drawn the 
cheque appears. A knows that this person can direct 
him to the person in whose favour the cheque was drawn. 
A appropriates the cheque without attempting to discover 
the owner. He is guilty of an offence under this section. 

(d) A sees Z drop his purse with money in it. A 
picks up the purse with the intention of restoring it to Z, 
but afterwards appropriates it to his own use. A has 
committed an offence under this section. 

(e) A finds a purse with money not knowing to 
whom it belongs ; he afterwards discovers that it belongs 
to Z, and appropriates it to his own use. A is guilty of 
an offence under this section. 

(f) A finds a valuable ring not knowing to whom 
it belongs. A sells it immediately without attempting to 
discover the owner. A is guilty of an affence under this 
section. 

SsapSro* dishonestly misappropriates or con- 

^atio iToi verts to his own use property, knowing that such property 

pSsles^^dby was iu the possession of a deceased person at the time of 
p^Xauhe person’s decease, and has not since been in the 
possession of any person legally entitled^to such posses- 
“ ■ sion, shall be punished with imprisonment of either de- 
scription for a term which may extend to three years, and 
shall also be liable to fine, and if the offender at the time 
of such person’s decease was employed by him as a clerk 
or servant, the imprisonment may extend to seven years. 

Illustration. 

Z dies in possession of furniture and money. His 
servant A, before the money comes into the possession 
of any person entitled to such possession, dishonestly 
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misappropriates it. A has committed the offence defined 
in this section. 

Op Ceiminal Breach op Trust. 

405 . Whoever, being in any manner entrusted with 
property, or with any dominion over property, dishonestly 
misappropriates or converts to his own use that property, 
or dishonestly uses or disposes of that property in viola- 
tion of any direction of law prescribing the mode in which 
such trust is to be discharged, or of any legal contract, 
express or implied, which he has made touching the 
discharge of such trust, or wilfully suffers any other person 
so to do, commits “ criminal breach of trust ”. 

Illustrations. 

(а) A, being executor to the will of a deceased 
person, dishonestly disobeys the law which directs him to 
divide the effects according to the will, and appropriates 
them to his own use. A has committed criminal breach 
of trust. 

(б) A is a warehouse-keeper. Z, going on a 
journey, entrusts his furniture to A under a contract that 
it shall be returned on payment of a stipulated sum for 
warehouse room. A dishonestly sells the goods. A has 
committed criminal breach of trust. 

(c) A, residing in Calcutta, is agent for Z, residing 
at Delhi. There is an express or implied contract between 
A and Z that all sums remitted by Z to A shall be 
invested by A according to Z’s direction. Z remits a lakh 
of rupees to A, with directions to A to invest the same in 
Company’s paper. A dishonestly disobeys the directions, 
and employs the money in his owm business. A has 
committed criminal breach of trust. 

(d) But if A, in the last illustration, not dishonestly 
but in good faith, believing that it will be more for Z’s 
advantage to hold shares in the Bank of Bengal, disobeys 
Z’s directions, and buys shares in the Bank of Bengal for 

^ Z, instead of buying Company’s paper, here, though Z 
should suffer loss, and should be entitled to bring a civil 
action against A on account of that loss, yet A not having 
acted dishonestly, has not committed criminal breach of 
trust. 
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Sections 406-410. 

(e) A, a revenue ofiBicer, is entrusted with public 
money, and is either directed by law, or bound by a con- 
tract, express or implied, with the Government, to pay 
mto a certain treasury all the public money which he 
holds. A dishonestly appropriates the money. A has 
committed criminal breach of trust. 

if) A, a carrier, is entrusted by Z with property to 
be carried by land or by water. A dishonestly misappro- 
priates the property. A hat committed criminal breach 
of trust. 

406 . Whoever commits crimiual breach of trust, 
shall be punished with imprisonment of either description 
for a term which may extend to three years, or with fine, 
or with both. 

407 . Whoever, being entrusted with property as a 
carrier, w harfinger, or warehouse-keeper, commits crimi- 
nal breach of trust in respect of such property, shall be 
punished with imprisonment of either description for a 
term which may extend to seven years, and shall also be 
liable to fine. 

408 . Whoever, being a clerk or servant, or employed 
as a clerk or servant, and being in any manner entrusted 
in such capacity, with property or with any dominion over 
property, commits criminal breach of trust in respect of 
that property, shall be punished with imprisonment of 
either description for a term which may .extend to seven 
years, and shall also be liable to fine. 

409 . Whoever, being in any manner entrusted with 
property, or with any dominion over property, in his 
capacity of a public servant or in the way of his business 
as a banker, merchant, factor, broker, attorney or agent, 
commits criminal breach of trust in respect of that 
property, shall be punished with transportation for life, or 
with imprisonment of either description for a term which 
may extend to ten years, and shall also be liable to fine. 

Of Receiving Stolen Pbopeety. 

410 . Property, the possession whereof has been 
transferred by theft, or by extortion, or by robbery, and 
property which has been criminally misappropriated, or in 
respect of which* criminal breach of trust has been 


♦ The words the offence of” were repealed by Act I of 1904, S. 30. 
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committed, is designated as “ stolen property’’, ^ [whether 
the transfer has been made, or the misappropriation or 
breach of trust has been committed, \\ithin or \^ithout 
Mysore] . But if such property subsequently comes into 
the possession of a person legally entitled to the possession 
thereof, it then ceases to be stolen property. 

411 . Whoever dishonestly receives or retains any n.6hc!.t tn 
stolen property, knowing or having reason to believe the 

same to be stolen property, shall be punished with impri- 
sonment of either description for a term which may extend 
to three years, or with fine, or with both. 

412 . Whoever dishonestly receives or retains any 
stolen property, the possession thereof he knows or has 
reason to believe to have been tiansferred by the eommis- 

sion of dacoity, or dishonestly receives from a person, cfaautitj- 
whom he knows or has reason to believe to belong or to 
have belonged to a gang of dacoits, property which he 
knows or has reason to believe to have been stolen, shall 
be punished with transportation for life, or vith rigorous 
imprisonment for a teim vbich may extend to ten jears, 
and shall also be liable to fine. 

413 . Whoever habitually receives or deals in pro- 
perty, which he knows or has reason to believe to be stolen 
property, shall be punished with transportation for life or 
with imprisonment of either description for a term which 
may extend to ten years, and shall also Lo liable to fine. 

414 . Whoever voluntarily assists in concealing or m 

disposing of or making away with property, which he cf.tok:. 
knows or has reason to believe to be stolen property, shall 

be punished with imprisonment of either description for a 
term which may extend to three years, or with fine, or 
with both. 

Of Cheating. 

415 . Whoever, by deceiving any person, fraudulently cheating, 
or dishonestly induces the person so deceived to deliver 

any property to any person or to consent that any person 
shall retain any property, or intentionally induces the 
person so deceived to do or omit to do anything w'hich he 
would not do or omit if he were not so deceived, and which 
act or omission causes or is likely to cause damage or 
harm to that person in body, mind, reputation, or property, 
is said to “ cheat”. 


* These words were inserted hy Act I of 1904, S. 80. 
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Seciion 415. 

Eocplanation . — A dishonest concealment of facts is a 
deception within the meaning of this section. 

Illustrations. 

{a) A, by falsely pretending to be in the Civil 
Service, intentionally deceives Z, and thus dishonestly 
induces Z to let him have on credit goods for which he 
does not mean to pay. A cheats. 

(6) A, by putting a counterfeit mark on an article, 
intentionally deceives Z into a belief that this article was 
made by a certain celebrated manufacturer, and thus dis- 
honestly induces Z to buy and pay for the article. A 
cheats. 

(c) A, by exhibiting to Z a false sample of an article 
intentionally deceives Z into believing that the article 
corresponds with the sample and thereby dishonestly 
induces Z to buy and pay for the article. A cheats. 

{d) A, by tendering in payment for an article a bill 
on a house with which A keeps no money, and by which 
A expects that the bill will be dishonoured, intentionally 
deceives Z, and thereby dishonestly induces Z to deliver 
the article, intending not to pay for it. A cheats. 

(e) A, by pledging as diamonds, articles which 
he knows are not diamonds, intentionally deceives Z, 
and thereby dishonestly induces Z to lend money. A 
cheats. 

(f) A intentionally deceives Z into a belief that A 
means to repay any money that Z may lend to him, 
and thereby dishonestly induces Z to lend him money, A 
not intending to repay it. A cheats. 

ig) A intentionally deceives Z into a belief that A 
means to deliver to Z a certain quantity of indigo plant 
which he does not intend to deliver, and thereby dis- 
honestly induces Z to advance money upon the faith of 
such delivery. A cheats ; but if A at the time of obtain- 
ing the money, intends to deliver the indigo plant, and 
afterwards breaks his contract and does not deliver it, he 
does not cheat, but is liable only to a civil action for 
breach of contract. 

Qij A intentionally deceives Z into a belief that A 
has performed A’s part of a contract made with Z, which 
he has not performed, and thereby dishonestly induces Z 
to pay money. A cheats. 
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Sections 416-420. 

(i) A sells and conveys an estate to B. A knowing 
that in consequence of such sale he has no light to the 
property, sells or mortgages the same to Z, without dis- 
closing the fact of the previous sale and conveyance to B, 
and receives the purchase or mortgage money from Z. 
A cheats. 

416. A person is said to “ cheat by pei-onation ", if 
he cheats by pretending to be some other person, or by 
knowingly substituting one pers'')n for another, or ivpre- 
senting that he or any other person is a person other than 
he or such other person really is. 

Explanation . — The offence is committed whether the 
individual personated is a real or imiginary person. 

Illustrations. 

(ti) A cheats by pretending to bo a certain rich 
banker of the same name. A cheats by personation. 

(b) A cheats by pretending to be B, a person who 
is deceased. A cheats by peisonation, 

417. Whoever cheats shall be punishe 1 with impri- 
sonment of either description for a term which may extend 
to one year, or with fine, or with both. 

418. Whoever cheats with the knowledge that ho is 
likely thereby to cause wrongful loss to a person whose 
interest in the transaction to which the cheating relates, 
he was bound, either by law, or by a legal contract, to 
protect, shall be punished with imprisonment of either 
description for a term which may extend to three years, 
or with fine, or with both. 

419. Whoever cheats by personation shall be 
punished with imprisonment of either description for a 
term which may extend to three years, or with fine, or 
with both. 

430. W’'hoever cheats and thereby dishonestly in- 
duces the person deceived to deliver any property to any 
person, or to make, alter or destroy the whole or any part 
of a valuable security, or anything which is signed or 
sealed, and which is capable of being converted into a 
valuable security, shall be punished with imprisonment of 
either description for a term which may extend to seven 
years, and shall also be liable to fine. 
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Sections 421-426. 

Of Feacdclent Deeds and Dispositions of Peopbety. 

421 . Whoever dishonestly or fraudulently removes, 
conceals, or delivers to any person, or transfers or causes 
to be transferred to any person, without adequate con- 
sideration, any property, intending thereby to prevent, or 
knowing it to be likely that he will thereby prevent the 
distribution of that property according to law among his 
creditor or the creditors of any other person, shall be 
punished with imprisonment of either description for a 
term which may extend to two years, or with fine, or -with 
both. 

422 . Whoever dishonestly or fraudulently prevents 
any debt or demand due to himself or to any other person 
from being made available according to law for payment 
of his debts or the debts of such other person, shall be 
punished with imprisonment of either description for a 
term which may extend to two years, or with fine, or with 
both. 

423 . Whoever dishonestly or fraudulently signs, 
executes or becomes a party to .any deed or instrument 
which purports to transfer or subject to any charge any 
property, or any interest therein, and which contains any 
false statement relating to the consideration lor such 
transfer or charge, or relating to the person or persons for 
whose use or benefit it is really intended to operate, shall 
be punished with imprisonment of either description for a 
term which may extend to two years, or with fine, or with 
both. 

424 . Whoever dishonestly or fraudulently conceals 
or removes any property of himself or any other person, 
or dishonestly or fraudulently assists- in the concealment 
or removal thereof, or dishonestly releases any demand or 
claim to which he is entitled, shall be punished with 
imprisonment of either description for a term which may 
extend to two years, or with fine, or with both. 

Of Mischief. 

425 . Whoever, with intent to cause, or knowing 
that he is likely to cause, wrongful loss or damage to the 
public or to any person, causes the destruction of any 
property, or any such change in any property, or in the 
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Section 420. 

situation thereof as destroys or diminishes its value or 
utility, or affects it injuriottsly, commits “ mischief”. 

Ex'planation 1. — It is not essential to the offence cf 
mischief that the offender should intend to cause loss ov 
damage to the owner of the property injured or destre y^d. 
It is sufficient if he intends to cause, or knows that lie is 
likely to cause, wrongful loss or damage to any person by 
injuring any property, whether it belongs to that person 
or not. 

Bx-planation 2. — Mischief may be committed by an 
act affecting property belonging to the person who 
commits the act, or to that person and others jointly. 

Ulusti'atioint. 

(а) A voluntarily burns a valuable security belong- 
ing to Z, intending to cause wrongful loss to Z. A has 
committed mischief. 

(б) A introduces water into an ice house belonging 
to Z, and thus causes the ice to melt, intending wrongful 
loss to Z. A has committed mischief. 

(c) A voluntarily throws into a river a ring belong- 
ing to Z, with the intention of thereby causing wrongful 
Joss to Z. A has committed mischief. 

(d) A knowing that his effects are about to be 
taken in execution in order to satisfy a debt due from him 
to Z, destroys those effects, with the intention of thereby 
preventing Z from obtaining satisfaction of the debt, and 
of thus causing damage to Z. A has committed mischief. 

(e) A, having insured a ship, voluntarily causes the 
same to be cast away with the intention of causing 
damage to the underwriters. A has committed mischief. 

(/) A, causes a ship to be cast away, intending 
thereby to cause damage to Z who has lent money on 
bottomry on the ship. A has committed mischief. 

{g) A, having joint property with Z in a horse, 
shoots the horse, intending thereby to cause wrongful 
loss to Z. A has committed mischief. 

(A) A, causes cattle to enter upon a field belonging 
to Z, intending to cause and knowing that he is likely to 
cause damage to Z’s crop. A has committed mischief. 

246 , Whoever commits mischief shall be punished 
with imprisonment of either description for a term which 
may extend to three months, or with fine, or with both. 

M.O.— YOL. I 11 
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Sections 427-433. 

427. Whoever commits mischief and thereby causes 
loss or damage to the amount of fifty rupees or upwards, 
shall be punished with imprisonment of either description 
for a term which may extend to two years, or with fine, 
or with both. 

428. Whoever commits mischief, by killing, poision- 
ing maiming, or rendering useless, any animal or animals 
of the value of ten rupees or upwards, shall be punished 
with imprisonment of either description for a term which 
may extend to two years, or with fine, or with both. 

" 429. Whoever commits mischief by killing, poison- 
ing, maiming, or rendering useless, any elephant, camel, 
horse, mule, buffalo, bull, cow or ox, whatever may be the 
value thereof, or any other animal of the value of fifty 
rupees or upwards, shall be punished with imprisonment 
of either description for a term which may extend to five 
years, or with fine, or with both. 

430. Whoever commits mischief by doing any act 
which causes, or which he knows to be likely to cause, 
a diminution of the supply of water for agricultural pur- 
poses, or for food or drink for human beings or for animals 
which are property, or for cleanliness, or for carrying on 
any manufacture, shall be punished with imprisonment of 
either description for a term which may extend to five 
years, or with fine, or with both. 

431. Whoever commits mischief by doing any act 
which renders or which he knows to be likely to render 
any public road, bridge, navigable river, or navigable 
channel, natural or artificial, impassable or less safe for 
travelling or conveying property, shall be punished with 
imprisonment of either description for a term which may 
extend to five years, or with fine, or with both. 

482. Whoever commits mischief by doing any act 
which causes or which he knows to be likely to cause an 
inundation or an obstruction to any public drainage 
attended with injury or damage, shall be punished with 
imprisonment of either description for a term which 
may extend to five years, or with fine, or with both. 

433. Whoever commits mischief by destroying or 
moving any light-house or other light used as a sea-mark, 
or any sea-mark or buoy or other thing placed as a guide 
for navigators, or by any act which renders any such light- 
house, sea-mark, buoy or other such thing as aforesaid 
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Sections 434-439. 

less useful as a guide for navigators, shall he punished with 
imprisonment of either description for a term which may 
extend to seven years, or with fine, or with both. 

434. Whoever commits mischief by dobtroyhrg cr 
moving any land-mark fixed by the authonty of a pu’ lie 
servant, or by any act which renders such laud-mark less 
useful as such, shall be punished with imprisonment of 
either description for a term which may extend to or.c 
year, or with fine, or with both. 

436. Whoever commits mischief by fire or any 
explosive substance, intending to cause, or knowing it tc be 
likely that he will thereby cause, damage to any property 
to the amount of one hundred rupees or upward, ' [or 
(where the property is agricultural produce) ton rupees or 
upwards], shall be punished with imprisonment of either 
description for a term which may extend to seven years, 
and shall also be liable to fine. 

436. Whoever commits mischief by fire or any 
explosive substance, intending to cause, or knowing it to be 
likely that he will thereby cause, the destruction of any 
building which is ordinarily used as a place of worship, or 
as a human dwelling or as a place for the custody of pro- 
perty, shall be punished with transportation for life, or 
with imprisonment of either description for a term which 
may extend to ten years, and shall also be liable to fine. 

437. Whoever commits mischief to any decked vessel 
or any vessel of a burden of twenty tons or upwards, in- 
tending to destroy or render unsafe, or knowing it to be 
likely that he will thereby destroy or render unsafe that 
vessel, shall be punished with imprisonment of either 
description for a terra which may extend to ten years, and 
shall also be liable to fine. 

438. Whoever commits or attempts to commit by 
fire or any explosive substance, such mischief as i.s des- 
cribed in the last preceding section, shall be punished ^Yith 
transportation for life, or with imprisonment of either 
description for a term which may extend to ten years, 
and shall also be liable to fine. 

439. Whoever intentionally runs any vessel aground 
or ashore, intending to commit theft of any property con- 
tained therein, or to dishonestly misappropriate any such 
property, or with intent that such theft or misappropri- 

♦These were inserted by Act I ot X9(M, S, 31. 
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Sections 440-445. 

afcion of property may be committed, shall be punished 
with imprisonment of either description for a term which 
may extend to ten years, and shall also be liable to fine. 

440. Whoever committs mischief, having made 
preparation for causing to any person death, or hurt, or 
wrongful restraint, or fear of death, or of hurt, or of 
wrongful restraint, shall be punished with imprisonment 
of either description for a term which may extend to five 
vears. and shall also be liable to fine. 


Of Criminal Trespass. 

441. Whoever enters into or upon property in the 
possession of another with intent to commit an offence or 
to intimidate, insult or annoy any person in possession of 
such property ; or having lawfully entered into or upon 
such property, unlawfully remains therewith intent thereby 
to intimidate, insult or annoy any such person, or with 
intent to commit an offence, is said to commit “ criminal 
trespass”. 

442. Whoever commits criminal trespass by entering 
into or remaining in any building, tent or vessel, used as 
a human dwelling, or any building used as a place for 
worship, or as a place for the custody of property, is said 
to commit “ house-trespass”. 

Explanation . — The introduction of any part of the 
criminal trespasser’s body is entering sufficient to consti- 
tute house-trespass. 

443. Whoever commits house-trespass, having taken 
precautions to conceal such house-trespass from some 
person who has a right to exclude or eject the trespasser 
from the building, tent or vessel which is the subject of 
the trespass, is said to commit “ lurking house-trespass”. 

444. Whoever commits lurking house-trespass after 
sunset and before sunrise, is said to commit ‘‘lurking 
house-trespass by night”. 

445. A person is said to commit ‘‘ house-breaking ” 
who commits house-trespass if he effects his entrance 
into the house or any part of it in any of the six ways 
hereinafter described; or if, being in the house or any 
part of it for the purpose of committing an offence, or 
having committed an offence therein, he quits the house 

. or any part of it in any of such sis ways, that is to say 
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8ectio7i 446. 

First . — If he enters or quits throaj>h a passage made 
by himself, or by any abettor of the house-trespass, in 
order to the committing of the house-trespass. 

Secondly — If he enters or quits through any passage 
not intended, by any person, other than hiniSLlf or an 
abettor of the offence, for human entrance : or through 
any passage to which he has obtained access by scaling or 
climbing over any wall or building. 

Thirdly . — If he enters or quits through any passage 
which he or any abettor of the house-trespass has opened, 
in order to the committing of the house-trespass by anj’ 
means by which that passage was not intended bj" the 
occupier of the house to be opened. 

Fourthly . — If he enters or quits by opening any lock 
in order to the committing of the house-trespass, or in 
order to the quitting of the house after a house-trespass. 

Fifthly . — If he effects his entrance or departure by 
using criminal force or committing an assault, or by 
threatening any person with assault. 

Sixthly . — If he enters or quits by any passage which 
he knows to have been fastened against such entrance or 
departure, and to have beeh unfastened by himself or by 
an abettor of the house-trespass. 

Explanation . — Any out-house, or building occupied 
with a house, and between which and such house there is 
an immediate internal communication, is part of the house 
within the meaning of this section. 

Illustrations. 

(а) A commits house-trespass by making a hole 
through the w^all of Z’s house, and putting his hand 
through the aperture. This is house-breaking. 

(б) A commits house-trespass by creeping into a 
ship at a port-hole between decks. This is house-breaking. 

(c) A commits house-trespass by entering Z’s house 
through a window. This is house-breaking. 

{d) A commits house- trespass by entering Z’s house 
through the door, having opened a door which was fastened. 
This is house-breaking. 

ifi) A commits house-trespass by entering Z’s house 
through the door, having lifted a latch by putting a wire 
through a hole in the door. This is house-breaking. 
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Sections 446-452. 
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if) A finds the key’of Z’s house door, which Z had 
lost, and commits house-trespass by entering Z’s house, 
having opened the door with that key. This is house- 
breaking. 

(g) Z is standing in his door-way. A forces a 
passage by knocking Z down, and commits house-trespass 
by entering the house. This is house-breaking. 

(Ji) Z, the door-keeper of Y, is standing in Y’s 
door-way. A commits house-trespass by entering the 
house, having deterred Z from opposing him by threatening 
to beat him. This is house-breaking. 

446. Whoever commits house-breaking after sunset 
and before sunrise, is said to commit “ house-breaking by 
night ”. 

447. Whoever commits criminal trespass shall be 
punished with imprisonment of either description for a 
term which may extend to three months, or with fine 
which may extend to five hundred rupees, or with both. 

448. Whoever commits house-trespass shall be 
punished with imprisonment of either description for a 
term which may extend to one year, or with fine which 
may extend to one thousand rupees, or with both. 

449. W’'hoever commits house- trespass in order to 
the committing of any ofienoe punishable with death, 

oi shall be punished with transportation for life, or with 
rigorous imprisonment for a term not exceeding ten years, 
and shall also be liable to fine. 
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450. Whoever commits house-trespass in order to 
the committing of any offence punishable with transporta- 
tion for life, shall be punished with imprisonment of 
either description for a term not exceeding ten years, and 
shall also be liable to fine. 

451. Whoever commits house-trespass in order tC 
the committing of any offence punishable with imprison- 
ment, shall be punished with imprisonment of either 
description for a term which may extend to two years, and 
shall also be liable to fine ; and if the offence intended to 
be committed is theft, the term of the imprisonment may 
be extended to seven years. 

462. Whoever wmmits house-trespass, having made 
preparation for causing hurt to any person, or for assault- 
ing any person, or for wrongfully restraining any person, 
or for putting any person in fear of hurt, or of assault, or 
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Sections 453-4-3b. 

of wrongful restraint, shall be punished with impnsoniiif nt 
of either description for a term which uja\ extend to 
seven years, and shall also be liable to fine. 

453. Whoever 'commits lurking housc-lK’-jpasb. or 
house-breaking, shall be punished with mipristiumi nt t'i 
either description for a term which ma\ t^xtend to two 
years, and shall also be liable to fine. 

454. Whoever commits lurking, house-trespass or 
house-breaking, in order to the committing of any oStnce 
punishable with imprisonment, shall be punihbed with 
imprisonment of either description for a term w’bich may 
extend to three years, and shall also be liable to fine ; and 
if the offence intended to be committed is theft, the term 
of the imprisonment may be extended to ten years. 

455. Whoever commits lurking house-trespass or _ .. 
house-breaking, having made preparation for cau^mg hurt 
to any person, or for assaulting any person, or for wrong- 
fully restraining any person, or for putting any person in 
fear of hurt, or of assault, or of wrongful restraint, shall r for 
be punished with imprisonment of either description for a 

term which may extend to ten years, and shall also be 
liable to fine. 

456. Whoever commits lurking house-trespass by 
night, or house-breaking by night, shall be punished with 
imprisonment of either description for a term which may 
extend to three years, and shall also be liable to fine. 

457. Whoever commits lurking house-trespass by 
night, or house-breaking by night, in order to the com- 
mitting of any offence punishable with imprisonment, shall 
be punished with imprisonment of either description for 
a term which may extend to five years, and shall also be 
liable to fine ; and if the’offence intended to be committed 
is theft, the term of the imprisonment may extend to 
fourteen years. 

458. Whoever commits lurking house-trespass by 
night, or house-breaking by night, having made prepara- 
tion for causing hurt to any person, or for assaulting any 
person, or for wrongfully restraining any person, or for 
putting any person in fear of hurt, or of assault, or of 
wrongful restraint, shall be punished with imprisonment 
of either description for a term which may extend to 
fourteen years, and shall also be liable to fine. 
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Sections 469-464. 

459. Whoever, -whilst committing lurking house- 
trespass or house-breaking, causes grievous hurt to any 
person, or attempts to cause death or grievous hurt to any 
person, shall be punished with transportation for life, or 
imprisonment of either description for a term which may 
extend to ten years, and shall also be liable to fine. 

460. If, at the time of the committing of lurking 
house-trespass by night or house-breaking by night, any 
person guilty of such offence shall voluntarily cause or 
attempt to cause death or grievous hurt to any person, 
every person Jointly concerned in committing such lurking 
house-trespass by night or house-breaking by night, shall 
be punished with transportation for life, or with imprison- 
ment of either description for a term which may extend 
to ten years, and shall also be liable to fine. 

461. Whoever dishonestly or with intent to commit 
mischief, breaks open or unfastens any closed receptacle 
which contains or which he believes to contain property, 
shall be punished with imprisonment of either description 
for a term which may extend to two years, or with fine, or 
with both. 

462. Whoever, being entrusted with any closed 
receptacle which contains or which he believes to contain 
property, without having authority to open the same 
dishonestly, or with intent to commit mischief, breaks 
open or unfastens that receptacle, shall be punished with 
imprisonment of either description for a term which may 
extend to three years, or with fine, or with both. 


CHAPTEE XVni. 

Of Offences eelating to Documents and to 
Tbadb OB Pbobebtt masks. 

463. Whoever makes any false document or part 
of a document, with intent to cause damage or injury to 
the public or to any person, or to support any claim or 
title, or to cause any person to part with property, or to 
enter into any express or implied contract, or with intent 
to commit fraud or that fraud may be committed, commits 
forgery. 

464. A person is said to make a false document*— 
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First . — Who dishonestly or fraudulently makes, signs 
seals, or executes a document or part of a document, or 
makes any mark denoting the execution of a document, 
with the intention of causing it to he believed that such 
document or part of a document was made, signed, sealed, 
or executed by, or by the authority of a person by whom 
or by whose authority he knows that it was not made, 
signed, sealed, or executed, or at a time at which he 
knows that it was not made, signed, sealed, or executed ; 
or 

Secondly. — Who, without lawful authority, dis- 
honestly or fraudulently, by cancellation or otherwise, 
alters a document in any material part .thereof, after it 
has been made or executed either by himself or by any 
other person, whether such person be living or dead at the 
time of such alteration ; or 

Thirdly . — Who dishonestly or fraudulently causes 
any person to sign, seal, execute, or alter a document, 
knowing that such person, by reason of unsoundness of 
mind or intoxication cannot, or that by reason of deception 
practised upon him, he does not know the contents of the 
document or the nature of the alteration. 

Illustrations. 

ia) A has a letter of credit upon B for rupees 
10,000, written by Z. A, in order to defraud B, adds a 
cypher to the 10,000 and makes the sum 1,00,000, intend- 
ing that it may be believed by B that Z so wrote the letter. 
A has committed forgery. 

(S) A, without Z’s authority, affixes Z’s seal to a 
document, purporting to be a conveyance of an estate from 
Z to A, with the intention of selling the estate to B and 
thereby of obtaining from B the purchase money. A has 
committed forgery. 

(c) A picks up a cheque on a banker signed by B, 
payable to bearer, but without any sum having been 
inserted in the cheque. A fraudulently fills up the cheque 
by inserting the sum of ten thousand rupees. A commits 
forgery. 

(d) A leaves with B, his agent, a cheque on a 
hanker, signed by A, without inserting the sum payable, 
and authorizes B to fill up the cheque by inserting a sum 
not exceeding ten thousand rupees for the purpose of 
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making certain payments. B fraudulently fills up the 
cheque by inserting the sum of twenty thousand rupees. 
B commits forgery. 

(e) A draws a hill of exchange on himself m the 
name of B without B’s authority, intending to discount it 
as a genuine bill with a banker, and intending to take up 
the bill on its maturity. Here, as A draws the bill with 
intent to deceive the banker by leading him to suppose 
that he had the security of B, and thereby to discount the 
bill, A is guilty of forgery. 

(/) Z’s will contains these words— I direct that 
all my remaining property be equally divided between A, 
B and 0.” A dishonestly scratches out B’s name, intend- 
ing that it may be believed that the whole was left to 
himself and C. A has committed forgery. 

{g) k. endorses a Government promissory note and 
makes it payable to Z or his order by writing on the bill 
the words “ Pay to Z or his order ”, and signing the 
endorsement. B dishonestly erases the words “ pay to Z 
or his order,” and thereby converts the special endorsement 
into a blank endorsement. B commits forgery. 

Qi) A sells and conveys an estate to Z, A after- 
wards, in order to defraud Z of his estate, executes a 
conveyance of the same estate to B, dated six months 
earlier than the date of the conveyance to Z, intending it 
to be believed that he had conveyed the estate to B before 
he conveyed it to Z. A has committed forgery. 

(0 Z dictates his will to A. A intentionally writes 
down a different legatee from the legatee named by Z, and 
by representing to Z that he has prepared the will accord- 
ing to his instructions, induces Z to sign the will. A has 
committed forgery. 

(y) A. writes a letter and signs it with B’s name 
without B’s authority, certifying that A is a man of good 
character and in distressed circumstances from unforeseen 
misfortune, intending by means of such letter to obtain 
alms from Z and other persons. Here, as A made a false 
document in order to induce Z to part with property, A 
has committed forgery. 

ijc) A without B’s authority writes a letter and 
signs it in B’s name, certifying to A’s character, intending 
thereby to obtain employment under Z. A has committed 
forgery, inasmuch as he intended to deceive Z by the 
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Section 464. 

forged certificate, and thereby to induce Z to enter into an 
express or implied contract for service. 

lElxplanation 1. — A man’s signature of his own name 
may amount to forgery. 

Illustrations. 

(а) A signs his own name to a bill of exchange, 
intending that it may be believed that the bill was draw u 
by another person of the same name. A has committed 
forgery. 

(б) A writes the word “accepted'’ on a piece of paper 
and signs with Z’s name, in order that B may afterward-a 
write on the paper a bill of exchange drawn by B upon Z 
and negotiate the bill as though it had been accepted by Z. 
A is guilty of forgery, and if B, knowing the fact, draws 
the bill upon the paper pursuant to A’s intention, B is also 
guilty of forgery. 

(c) A picks up a bill of exchange payable to the 
order of a different person of the same name. A endorses 
the bill in his own name, intending to cause it to be 
believed that it was endorsed by the person to whose order 
it was payable ; here A has committed forgery. 

(d) A purchases an estate sold under execution of 
a decree against B. B, after the seizure of the estate, in 
collusion with Z, executes a lease of the estate to Z at a 
nominal rent and for a long period, and dates the lease six 
months prior to the seizure, with intent to defraud A, and 
to cause it to be believed that the lease was granted before 
the seizure. B, though he executes the lease in his own 
name, commits forgery by antedating it. 

(e) A, a trader, in anticipation of insolvency, lodges 
effects with B for A’s benefit, and with intent to defraud 
his creditors, and in order to give a colour to the trans- 
action, writes a promissory note binding himself to pay to 
B a sum for value received, and antedates the note, intend- 
ing that it may be believed to have been made before A 
was on the point of insolvency. A has committed forgery 
under the first head of the definition. 

Explanation 2. — The making of a false document in 
the name of a fictitious person, intending it to be believed 
that the document was made by a real person, or in the 
name of a deceased person, intending it to be believed that 
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Sections 465-469. 

the docuiDent was made by the person in Ms lifetime, may 
amount to forgery. 

Illustration. 

A draws a bill of exchange upon a fictitious person, 
and fraudulently accepts the bill in the name of such 
fictitious person with intent to negotiate it. A commits 
forgery. 

465. Whoever commits forgery shall be punished 
with imprisonment of either description for a term which 
may extend to two years, or with fine, or with both. 

466. Whoever forges a document, purporting to be a 
record or proceeding of or in a Court of Justice, or a re- 
gister or birth, baptism, marriage, or burial, or a register 
kept by a public servant as such, or a certificate or docu- 
ment purporting to be made by a public servant in his 
oflicial capacity, or an authority to institute or defend a 
suit, or to take any proceedings therein, or to confess 
judgment, or a power of attorney, shall be punished with 
imprisonment of either description for a term which may 
extend to seven years, and shall also be liable to fine. 

467. Whoever forges a document which purports to 
be a valuable security or a will, or an authority to adopt 
a son, or which purports to give authority to any person 
to make or transfer any valuable security, or to receive the 
principal, interest or dividends thereon, or to receive or 
deliver any money, moveable property or valuable security, 
or any document purporting to be an acquittance or receipt 
acknowledging the payment of money, or an acquittance 
or receipt for the delivery of any moveable property or 
valuable security, shall be punished with transportation 
for life, or with imprisonment of either description for a 
term which may extend to ten years, and shall also be 
liable to fine. 

468. Whoever commits forgery, intending that the 
document forged shall be used for the purpose of cheating, 
shall be punished with imprisonment of either description 
for a term which may extend to seven years, and shall also 
be liable to fine. 

469. Whoever commits forgery, intending that the 
document forged shall harm the reputation of any party, 
or knowing that it is likely to be used for that purpose, 
shall be punished with imprisonment of either description 
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Sections 470-475. 

for a term which may extend to three years, and shall also 
be liable to fine, 

470 . A false document made wholly or in part by “ 

forgery is designated “ a forged document”. ’ 

471 . Whoever fraudulently or dishonestly uses as r-ii a 
genuine any document which he knows or has reason to f 
believe to be a forged document, shall be punished in the 
same manner as if he had forged such document. 

472 . Whoever makes or counterfeits any seal, plate, sr.>A:n, 
or other instrument for making an impression, intending 
that the same shall be used for the purpose of eommittiug ‘■'".iC 
any forgery which would be punishable under section 467, 

or with such intent, has in his possession any such seal, 
plate, or other instrument, knowiug the same to be counter- 
feit, shall bo punished with transportation for life, or with 'sct. ‘ 
imprisonment of either description for a term which may 
extend to seven years, and shall also be liable to fine. 

473 . Whoever makes or counterfeits any seal, plate, sraJ-miroi^ 
or other instrument for making an impression, intending fnirnwaa'* 
that the same shall be used for the purpose of committing vftb’in 
any forgery which would be punishable under any section 

of this chapter other than section 467, or with such intent, pnahLirfe ‘ 
has in his possession any such seal, plate other than instru- 
ment, knowing the same to be counterfeit, shall be punished 
with imprisonment of either description for a term which 
may extend to seven years, and shall also be liable to fine, 

474 . Whoever has in possession any document, know- Haviugio-. 
ing the same to be forged, and intending that the same 

shall fraudulently or dishonestly be used as genuine, shall, 
if the document is one of the description mentioned in forgptl 'witl 
section 466, be punished with imprisonment of either ifa^geu^no. 
description for a term which may extend to seven years, 
and shall also be liable to fine ; and if the document is one 
of the description mentioned in section 467, shall be pun- 
ished with transportation for life, or with imprisonment of 
either description for a term which may extend to seven 
years, and shall also be liable to fine. 

475. Whoever counterfeits upon, or in the substance 

of, any material, any device or mark used for the purpose or^iuHik used 
of authenticating any document described in section 467, catin'^S- 
intending that such device or mark shall be used for the 
purpose of giving the appearance of authenticity to any section 467 
document then forged or thereafter to be forged on such coimterfei 

marked 

material. 
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Sections 476-477-A. 

material, or who with such intent has in his possession 
any material upon or in the substance of which any such 
device or mark has been counterfeited, shall be punished 
with transportation for life, or with imprisonment of either 
description for a term which may extend to seven years, 
and shall also be liable to fine. 

476, Whoever counterfeits upon, or in the substance 
of, any material, any device or mark used for the purpose 
of authenticating any document other than the documents 
described in section 467, intending that such device or 
mark shall be used for the purpose of giving the appearance 
of authenticity to any document then forged or thereafter 
to be forged on such material, or who with such intent has 
in his possession any material upon or in the substance 
of which any such device or mark has been counterfeited, 
shall be punished with imprisonment of either description 
for a term which may extend to seven years, and shall also 
be liable to fine. 

477. Whoever fraudulently or dishonestly, or with 
intent to cause damage or injury to the public or to any 
person, cancels, destroys or defaces, or attempts to cancel, 
destroy or deface or secretes or attempts to secrete any 
document which is or purports to be a will, or an authority 
to adopt a son, or any valuable security, or commits mis- 
chief in respect to such document, shall be punished with 
transportation for life, or with imprisonment of either 
description for a term which may extend to seven years, 
and shall also be liable to fine. 

■*'477-A, Whoever, being a clerk, officer or servant, 
or eujplo 3 ^ed or actiug in the capacity of a clerk, officer or 
servant, wilfully, and with intent to defraud, destroys, 
alters, mutilates, or falsifies any book, paper, writing, valu- 
able security or account which belongs to, or is in the 
possession of his employer, or has been received by him 
for, or on behalf of his employer, or wilfully, and with 
intent to defraud, makes or abets the making of any false 
entry in, or omits or alters or abets the omission or altera- 
tion of any material particular from or in, any such book, 
paper, writing, valuable security or account, shall be 
punished with imprisonment of either description for a 
term which may extend to seven years, or with fine or 
With both, 

♦ This section was adfica by Act I of 1904, S. 32. * 
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Sections 478-484. 

3xplanation . — It shall be sufiScient in any charge 
under this section to allege a general intent to defraud 
without naming any particular person intended to be 
defrauded or specifying any particular sum of money 
intended to he the subject of the fraud, or any particular 
day on which the ofience was committed. 

Of Teade, Peopeety and Othek Masks. 

478 . A mark used for denoting that goods are the umIu 
manufacture or merchandise of a particular person is called 

a trade mark. 

479 . A mark used for denoting that moveable property pro) cr-y 
belongs to a particular person is called a property mark. 

480 . Whoever marks any goods or any case, package csms a false 
or other receptacle containing goods, or uses any case, 
package or other receptacle with any mark thereon, in a 
manner reasonably calculated to cause it to be believed 

that the goods so marked, or any goods contained in any 
such receptacle so marked, are the manufacture or mer- 
chandise of a person whose manufacture or merchandise 
they are not, is said to use a false trade mark. 

481 . Whoever marks any moveable property or goods using a false 
or any case, package or other receptacle containing move- 

able property or goods, or uses any case, package or other 
receptacle having any mark thereon, in a manner reason- 
ably calculated to cause it to be believed that the property 
or goods so marked, or any property or goods contained in 
any such receptacle so marked, belong to a person to whom 
they do not belong, is said to use a false property mark. 

482 . Whoever uses any false trade mark or any false 
property mark shall, unless he proves that he acted with- faisetSiae* 
out intent to defraud, be punished with imprisonment of property 
either description for a term which may extend to one 

year, or with fine, or with both. 

483 . Whoever counterfeits any trade mark or connterfui- 
property mark used by any other person shall be punished mark or 
with imprisonment of either description for a term which 

may extend to two years, or with fine, or with both. another. 

484 . Whoever counterfeits any property mark used connterfeit- 
by a public servant, or any mark used by a public servant used by a 
to denote that any property has been manufactured by a 

* Sections 478 to 489 were substituted for tbe original sections by the Mysore 
Merchandise Marts Act, 1892 (1 of 1892), S. 3. 
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Sections 485-487. 

particular person or at a particular time or place or that 
the property is of a particular quality or has passed 
through a particular ofS.ce or that it is entitled to any 
exemption, or uses as genuine any such mark knowing the 
same to be counterfeit, shall be punished with imprison- 
ment of either description for a term which may extend 
to three j'ears, and shall also be liable to fine. 

485 . Whoever makes or has in his possession any 
die, plate or other instrument for the purpose of counter- 
feiting a trade mark or property mark, or has in his 
possession a trade mark or property mark for the purpose 
of denoting that any goods are the manufacture or 
merchandise of a person whose manufacture or merchandise 
they are not, or that they belong to a person to whom 
they do not belong, shall he punished with imprisonment 
of either description for a term which may extend to three 
years, or with fine, or with both. 

486 . W'hoever sells, or exposes or has in possession 
for sale or any purpose of trade or manufacture, any goods 
or things with a counterfeit trade mark or property mark 
affixed to or impressed upon the same or to or upon any 
case, package or other receptacle in which such goods are 
contained, shall, unless he proves — 

(a) that, having taken all reasonable precautions 
against committing an offence against this section, he had 
at the time of the commission of the alleged offence no 
reason to suspect the genuiness of the mark, and 

(h) that on demand made by or on behalf of the 
prosecutor, he gave all the information in his power with 
respect to the persons from whom he obtained such goods 
or things, or 

(c) that otherwise he had acted innocently, 
be punished with imprisonment of either description for a 
term which may extend to one year, or with fine, or with 
both. 

487 . Whoever makes any false mark upon any case, 
package or other receptacle containing goods, in a manner 
reasonably calculated to cause any public servant or any 
other person to believe that such receptacle contains goods 
which it does not contain or that it does not contain 
goods which it does contain or that the goods contained 
in such receptacle are of a nature or quality different from 
the real nature or quality thereof, shall, unless he proves 
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Sections 488-489-0. 


that he acted without intent to defraud, be punished with 
imprisonment of either description for a term which may 
extend to three years, or with fine, or with both. 

488. Whoever makes use of any such false mark in 
any manner prohibited by the last foregoing section shall, 
unless he proves that he acted without intent to defraud, 
be punished as if he had committed an offence against that 
section. 

489. Whoever removes, destroys, defaces or adds to 
any property mark, intending or knowing it to be likely 
that he may thereby cause injury to any person, shall be 
punished with imprisonment of either description for a 
term which may extend to one year, or with fine, or with 
both. 
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Op Cuerency Notes and Bank Notes. 


’^489-A. Whoever counterfeits, or knowingly per- 
forms any part of the process of counterfeiting, any notes or bank 
currency note, or bank note, shall be punished with trans- 
portation for life, or with imprisonment of either description 
for a term which may extend to ten years, and shall also 
be liable to fine. 

Explanation . — For the purposes of this section and of 
sections 489-B, 489-C and 489-1), the expression “ bank 
note ” means a promissory note or engagement for the pay- 
ment of money to bearer on demand issued by any person 
carrying on the business of banking in any part of the 
world, or issued by or under the authority of any State or 
Sovereign Power, and intended to be used as ^equivalent 
to, or as a substitute for, money. 

489-B. Whoever sells to, or buys or receives from. Using as 
any other person, or otherwise traffics in or uses as genuine f^^“or 
any forged or counterfeit currency note or bank note, counterfeit 
knowing or having reason to believe the same to be forged ™tes o?bank 
or counterfeit, shall be punished with transportation for 
life, or with imprisonment of either description for a term 
which may extend to ten years, and shall also be liable to 
fine. 

489-0. Whoever has in his possession any forged or Possession of 
counterfeit currency note or bank note, knowing or having wrater^t 
reason to believe the same to be forged or counterfeit and no^OT^ank 
intending to use the same as genuine or that it may be “otes. 


* Sections 489- A to 489-D were inserted by Act I of 19Q4, 9, 3S» 
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Sections 489-D-490. 

used as genuine, shall be punished with imprisonment of 
either description for a term which may extend to seven 
years, or with fine, or with both. 

489-D. Whoever makes, or performs any part of the 
process of making, or buys or sells or disposes of, or has 
in his possession any machinery, instrument or material 
for the purpose of bang used, or knowing or having reason 
to beiieve that it is intended to be used, for forging or 
counterfeiting any currency note or bank note, shall be 
punished with transportation for life, or with imprison- 
ment of either description for a term which may extend 
to ten years, and shall also he liable to fine. 


CHAPTER XIX. 

Of the Ceiminal Bebach op Conteacts of 
Sbevants. 

490. W^’hoever, being bound by a lawful contract to 
render his personal service in conveying or conducting 
any person or any property_ from one place to another 
place, or to act as servant to any person during a voyage 
or journey, or to guard any person or property during a 
voyage or journey, voluntarily omits so to do, except in 
the case of illness or ill-treatment, shall be punished with 
imprisonment of either description for a term which may 
extend to one month, or with fine which may extend to 
one hundred rupees, or with both. 

Ilhistrations. 

(а) A, a palanquin bearer, being hound by legal 
contract to carry Z from one place to another, runs away 
in the middle of the stage. A has committed the ofience 
defined in this section. 

(б) A, a oooly, being bound by lawful contract to 
carry Z’s baggage from one place to another, throws the 
baggage away. A has committed the offence defined in 
this section. 

(c) A, a proprietor of bullocks, being bound by legal 
contract to convey goods on his bullocks from one place to 
another, illegally omits to do so. A has committed the 
offence defined in this section, 
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{d) A, by unlawful means, compels B, a cooly, to 
carry his baggage. B in the course of the journey puts 
down the baggage and runs away. Here as B was not 
lawfully bound to carry the baggage, he has not commit- 
ted any offence. 

Explanation . — It is not necessary to this offence that 
the contract should be made with the person for whom 
the service is to be performed. It is sufficient if the 
contract is legally made with any person, either expressly 
or impliedly, by the person who is to perform the service. 

Illiisimtio7i. 

A contracts with a dak company to drive his carriage 
for a month. B employed the dak company to convey 
him on a journey, and during the month the company 
supplies B with a carriage which is driven by A. A in 
the course of Hie journey voluntarily leaves the carriage. 

Here, although A did not contract with B, A is guilty of 
an offence under this section. 

491. Whoever, being bound by a lawful contract to breach of 
attend on or to supply the wants of any person who by on ana 
reason of youth, or of unsounduess of mind, or of a disease 

or bodily weakness, is helpless or incapable of providing teipioss 
for his own safety, or of supplying his own wants, 
voluntarily omits so to do, shall be punished with im- 
prisonment of either description for a term which may 
extend to three months, or with fine which may extend 
to two hundred rupees, or with both. 

492. Whoever being bound by lawful contract in Breach of 
writing to work for another person as an artificer, work- se?Jrat 
man or labourer, for a period not more than three years, 

at any place within British India to which by virtue of servant is 
the contract he has been or is to be conveyed at the thema^r’s 
expense of such other, voluntarily deserts the service of 
that other during the continuance of his contract, or 
without reasonable cause refuses to perform the service 
which he has contracted to perfomi, such service being 
reasonable and proper service, shall be punished with 
imprisonment of either description for a term not 
exceeding one month, or with fine not exceeding double 
the amount of such expense, or with both; unless the 
employer has ill-treated him or neglected to perform the 
contract on his part. 


12* 
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Sections 493-496. 


CHAPTER XX. 


Op Offences eelating to Mabeiage. 


Cohabitation 
caused by a 
man deceit- 
fully inducing 
a belief of 
Uwful 
marriige 


493. Every man who by deceit causes any woman 
who is not lawfully married to him, to believe that she is 
lawfully married to him and to cohabit or have sexual 
intercourse with him in that belief, shall he punished 
with imprisonmeut of either description for a term 
which may extend to ten years, and shall also be liable to 
fine. 


Marrying 
Again during 
the life time 
of husband or 
wife. 


Same offence 
with conceal- 
ment of the 
former 
marriage 
from the 
person with 
whom sub- 
sequent 
marriage is 
contracted. 


494. Whoever, having a husband or wife living, 
marries in any case in which such marriage is void by 
reason of its taking place during the life of such husband 
or wife, shall be punished with imprisonment of either 
description for a term which may extend to seven years, 
and shall also be liable to fine. 

Exce’ption.—ThiB section does not extend to any 
person whose marriage with such husband or ^ wife has 
been declared void by a Court of competent jurisdiction 
nor to any person who contracts a marriage during the 
life of a former husband or wife, if such husband or wife, 
at the time of the subsequent marriage, shall have been 
continually absent from such person for the space of 
seven years, and shall not have been heard of by such 
person as being alive within that time, provided the person 
contracting such subsequent marriage shall, before such 
marriage takes place, inform the person with whom such 
marriage is contracted, of the real state of facts so far as 
the same are within his or her knowledge. 

495. "Whoever commits the oSenoe defined in the 
last preceding section, having concealed from the person 
with whom the subsequent njarriage is contracted, the 
fact of the former marriage, shall be punished with im- 
prisonment of either description for a term which may 
extend to ten years, and shall also he liable to fine. 


Marriage 496. Whoever, dishonestly or with a fraudulent 

|Z“&gh intention, goes through the ceremony of being married, 
tot Sr taowing that he is not thereby lawfully married, shall be 
pnnished with imprisonment of either description for a 
marriage. term which may extend to seven years, and shall also he 
liable to fipe, 
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497. Wiioev'*)' Iia'> sc'xaol irtf'rour^i. \^iih a iicr- ai ’ 
who is and \^ilOIa he knusV" or has i>a>rn !< hoii!’. e to 

be the wife of another ii an, v* t.inn, tl > c- n&pct or ( t nri- 
vance of tOal lurn, such acx’: ir “rcour-e ’j» t iu. lanaci? 
to the oflt iic"' of rape, cunty of the oh't nee cf a h. t:ry 
and shall be pnnlsbfcl w’th Hi pii-eimipnt of ■ cles- 
cription for a .eno \^lI.ch inay r \.toTid t > dv.. vi ii*'. r v .th 
fine, or with both. In "Ucu crm the \.:'c snail ;,ot oe 
pnnishable aS an rlet.'^r. 

498. Will 'o\ If tak-'S o- entic ' i.wai mv v ciu.mi 

who is aivl whom he knows ' r h.i^ iva&on to iiehrve to J.h 
he the wife of an\ o.Li r a.a j. from that man. u'’ fiom any -i-u 
person having tho cue of her rm heiialf of th it man wit.i , 
intent that she iua.y hair illitii intercourse with am • 
person, or conceals ew detains with taat mlent any such 
woman, shall be piinishod with impiisomuent of either 
description for a term which may extend to two years, or 
with fine, or with both. 


(IH AFTER XXI. 

Of Dei.amattox. 

499. Whoever, by words (•‘illicr spoken or intended t>e£ai..atioi . 
to be read, or by signs or by visible representations, makes 
or publishes any imputation coiiceining any person in- 
tending to harm, or knowing or having reason to believe 
that such imputation will harm, the reputation of such 
person, is said, except in the ca^os hereinafter excepted, to 
defame that person. 

Explmmtiun 1. — It may amount to defamation to 
impute anything to a deceased person, if the imputation 
would harm the reputation ot that person if living, and 
is intended to be hurtful to the feelings of his family or 
other near relatives. 

Explanation 2. — It may amount to defamation to 
make an imputation concerning a company or an associa- 
tion or collection of persons as such. 

Explanation 3. — An imputation in the form of an 
alternative or expressed ironically, may amount to 
defamation. 

Explanation 4. — No imputation is said to harm a 
person’s reputation, unless that imputation directly or 



Impuktion 
of any truth 
which the 
public good 
requires to be 
made or 
published. 

Pablic 
conduct of 
public 
seryants. 


Conduct of 
any person 
touching any 
public 
question. 
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indirectly, in the estimation of others, lowers the moral or 
intellectual character of that person, or lowers the 
character of that person in respect of his caste or of his 
calJing, or lowers the credit of that person, or causes it to 
be believed that the body of that person is in a loathsome 
state, or in a state generally considered as disgraceful. 

Illustrations. 

(a) A says “ Z is an honest man : he never stole 
B’s watch ” ; intending to cause it to be believed that Z 
did steal B’s watch. This is a defamation, unless it fall 
within one of the exceptions. 

{b) A is asked who stole B’s watch. A points to 
Z, intending to cause it to be believed that Z stole B’s 
watch. This is defamation, unless it fall within one’ of 
the exceptions. 

(c) A draws a picture of Z running away' with B’s 
watch, intending it to be believed that Z stole B’s watch. 
This is defamation, unless it fall within one of the 
exceptions. 

First Exception . — It is not defamation to impute 
anything which is true concerning any person, if it be for 
the public good that the imputation should be made or 
published. Whether or not it is for the public good is. a 
question of fact. 

Second Exception . — It is not defamation to express 
in good faith any opinion whatever respecting the conduct 
of a public servant in the discharge of his public functions, 
or respecting his character, so far as his character appears 
in that conduct, and no further. 

Third Exception . — ^It is not defamation to express 
in good faith any opinion whatever respecting the con- 
duct of any person touching any public question, and 
respecting his character, so far as his character appears 
in that conduct, and no further. 

nUistration, 

It is not defamation in A to express in good faith ; 
any opinion whatever respecting Z’s conduct in petitioning ' 
Government on a public question, in signing a requisition 
for a meeting on a public question, in presiding or attend- , 
ing at such a meeting, in forming or joining any society 
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which invifces the public support, in voting or canvassing 
for a particular candidate for any situation in the efficient 
discharge of the duties of which the public is interested. 

Fourth ExcHpiion . — It is not defamation to publish PabiieaUcnof 
a substantially true report of the proceedings of a Court prSaSgs 
of Justice ; or of the result of any such proceedings. 

Bxflanaiion. — A Justice of the Peace or other officer 
holding an enquiry in open Court preliminary to a trial in 
a Court i>f -Justice, is a Court within the meaning of the 
above section. 

Fifth Exception . — It is not defainatiou to express in Merits of a' 
good iaith any opinion whatever respecting tiie uients of ma coartof 
any case, civil or oririiinai, which has been decided by a fondues^? 
Court of -Justice, or respecting the conduct of any person 
as ’a party, witness or agent, in any such case, or respect- concerned 
ing the character of such person, as far as his character 
appears in that conduct, and no further. 


Illustrations. 

(a) A says — “ I think Z-’s evidence on that trial is 
so contradictory that he must be stupid or dishonest.” A 
is within this exception if he says this in good faith ; 
inasmuch as the opinion which he expresses respects Z’s 
character as it appears in Z’s conduct as a witness, and 
no further. 

(b) But if A saj^s — “ I do not believe what Z assert- 
ed at that trial, because I know him to he a man without 
veracity; A is not within this exception, inasmuch as 
the opinion which he expresses of Z’s character, is an 
opinion not founded on Z’s conduct as a witness. 

Sixth Exception . — It is not defamation to express in Merits of a 
good faith any opinion respecting the merits of any per- 
formance which its author, has submitted to the judgment 
of the public, or respecting the character of the autW so 
far as his character appears in such performance, and no 
further. 

Explanation . — A performance may be submitted to 
the judgment of the public expressly or by acts: on the 
part of the author which imply such submission to the 
judgment of the public. 
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Station 499 . 

Illustrations. 

(a) A per?o:i who publishes a book, subiuits that 
book :o till- j idj^uient of the public. 

(//) A per->on who makes a speech in public, 
siilmits that speech to the judgment of the public. 

fc) An actor or singer w’ho appears on a public 
stage, submits his acting or singing to the judgment of 
the public. 

(d) A ^ays of a book published by Z.—“ Z’s book 
is fovilish, Z must be a weak man. Z's book is indecent, 
Z liiU^t be a loan of impure mind.” A is within this 
exception, it he says this in good faith, inasmuch as the 
opinion which he expresses of Z respects Z’s character only 
so far as it appears m Z’s book and no further. 

(e) But ii A siys — “lam not surprised that Z’s 
book is foohsli and indecent, for he is a weak man and a 
libertine.” A is not within tins exception inasmuch as 
the opinion which he expre-sfs of Z’s character is an 
opinion not founded on Z's book. 

Sav^utlh Exccidion . — It is not defamation in a person 
having o\er ..iKUher any autlioritj^, either conferred by 
law, or orisino out of a lawdui contract made with that 
other, to pass in good faith any censure on the conduct of 
that oth'^r in ma..ters to w’hich such lawful authority 
relates. 


Illustration. 

A judge censuring in good faith the conduct of a 
w itness or of an olhcer of the Court ; a head of a depart- 
ment censuring in good faith those who are under his 
orders ; a parent censuring in good faith a child in the 
presence of other children; a schoolmaster, whose authority 
is derived from a parent, censuring in good faith a pupil 
in the presence of other pupils; a master censuring a 
servant in good faith for remissness in service ; a banker 
censuring in good faith the cashier of his hank for the 
conduct of such cashier as such cashier— are within this 
exception. 

Eighth Exception , — It is not defamation to prefer in 
good faith an accusation against any person to any of 
those w’ho have law’ful authority over that person, with 
respect to the subject-matter of accusation. 
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Sections .100-502. 

Ilhistrnfi in. 

If A, in good faitli accu&e& Z bcAi'O a ; A 

A, in good faith complains of the C' nJiict f Z, n "‘-re v'l. 
to Z’s master; if A, in good laith (<> ; n’ . 
conduct of Z, a child, to"ZV fatucr: .-V is wifain t d.p 
exception. 

Ninth Exception . — It is not d faiot-'i n t"' cho •'e - 
imputation on the character of auo'.uci’. p .-vil d i> at i.: ’ , 
imputation be made in good faith lot tin. po i , n of ihe i 
interests of the person making ii, or or 8ii„v i ll t r p ibi u, 
or for the public good. 


Illvhtrathiiis. 

(a) A, a shopkeeper bays to B, who o.anagt 
his business, “Sell nothing to Z unless he pat*- j’ou 
ready money, for I have no opinion oi liib honisix." A 
is within the exception it he has made thi> imputa- 
tion on Z in good faith for the prnteclion of his own 
interebts. 

1 6 ) A, a Magistrate, in makin„ a report to Ids 
superior officer, oasts an imputation on tao charnc-ter of 
Z. Here, if the imputation is made in good faith, and for 
the public good, A is wutbin the exception. 

Tenth Exception . — It is not defamation to convey a c.'ti,.. 
caution in good faith, to one person against another, 
provided that such caution be intended for the good 
of the person to whom it is conveyed, or of some person pn\tjid or ^ 
in whom that person is interested, or for the public go‘ a"’ 
good. 

500 . Whoever defames another, shall be pimished 
with simple imprisonment for a term which may extend to Imu. 
two years, or with fine, or with both. 

601 . Whoever prints or engraves any matter, know'- d.- 

in or having good reason to believe that such matter is 
defamatory of any person, .shall he punished with simple 
imprisonment for a term which may extend to two years, 

or with fine, or with both. 

602 . Whoever soils or offers for sale any printed or of 

engraved substance containing defamatory matter, knowing ®ver 

that it contains such matter, shall be puni-^hed with contamm^ 
simple imprisonment for a term which may extend to two 
years, or with tine, or with both. 
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conducing to 
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Sections 503-605. 

OHAPTBE XXII. 

Of Oeiminal Intimidation, Insult and 
Annoyance. 

503. Whoever threatens another with any injury to 
liis person, reputation, or property, or to the person or 
reputation of any one in whom that poison is interested, 
with intent to cause alarm to that person, or to cause that 
person to do any act which he is not legally bound to do, 
or to omit to do any act which that person is legally en- 
titled to do as the means of avoiding the execution of 
such threat, commits criminal intimidation. 

Explanation.- A threat to injure the reputation of 
any deceased person in whom the person threatened is 
inteiestcd, is within this section. 

Illustration. 

A, for the purpose of inducing B to desist from pro- 
secuting 1 civil suit, threatens to burn B’s house. A is 
guilty of criminal intimidation. 

604. Whoever intentionally insults, and thereby 
gives provocation to any person, intending or knowing it 
to be likely that such provocation will caus(' him to brc'ak 
the public peace, or to commit any other olfonce, shall be 
punished with imprisonment of either description for a 
term which may extend to two years, or with line, or 
with both. 

*505. Whoever makes, publishes or circulates any 
statement, rumour or report,— 

(а) with intent to cause, or which is likely to cause 
any officer, soldier or sailor in the army or navy of His 
Majesty the King Emperor or in tho Eoyal Indian Alarinu 
or in the Military Forces of the Maharaja to mutiny or 
otherwise disregard or fail in his duty as such; or 

(б) with intent to cause, or which is likely to 
cause, fear or alarm to the public, or to any section of 
the public, whereby any person may be ' induced to 
commit an offence against the State or against the public 
tranquillity; or 


repealed and tho present section substitufcta therefor, hy 

Act of 1904, S. 34. 
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Sections 606-508, 

(c) with iutenb to incite, or which ia likely to incite 
any class or community of persons to commit any offence 
against any other class or community ; 

shall be punished with imprisonment which may 
extend to two years, or with fine, or with both. 

Exception . — It does not amount to an offence, 
within the meaning of this section, when the peraon 
making, publishing or circulating any such statement, 
rumour or report has reasonable grounds for believing 
that such statement, rumour or report is true, and 
makes, publishes or circulates it without any such 
intent as aforesaid. 

606. Whoever commits the offence of criminal Pumsliinent 
intimidation, shall be punished with imprisonment of fSiSaaTton. 
either description for a term which may extend to two 

years, or with tine, or with both ; 

and if the threat be to cause death or grievous if threat be to 
hurt, or to cause the destruction of any property by fire, “rgneTO^ns 
or to cause an offence punishable with death or transporta- etc. 
tion, or with imprisonment for a term which may extend 
to seven years, or to impute nnchastity to a woman, shall 
bo punished with imprisonment of either description, for 
a term w^hich may extend to seven years, or with fine, 
or with both. 

607. W'hoever commits the offence of criminal cnmmai, 
intimidation by an anonymous communication, or having 
taken precaution to conceal the name or abode of the 
person from whom the threat comes, shall be punished non. 
with imprisonment of either description for a term which 

may extend to two years, in addition to the punishment 
provided for the offence by the last preceding section. 

608. Whoever voluntarily causes or attempts to cause Aot caused 
any person to do anything which that person is not legally 

bound to do, or to omit to do anything ivhich he is legally bfwmbe''*' 
entitled to do, by inducing or attempting to induce that rendered an 
person to believe that he or any person in whom he is 
interested will become or will be rendered by some aot of topieasure. 
the offender an object of divine displeasure if he does not 
do the thing which it is the object of the offender to cause 
hi m to do, or if he does the thing which it is the object of 
the offender to cause him to omit, shall be punished with 
imprisonment of either description for a term which may 
extend to one year, or with fine, or with both. 
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Sections 609-511. 

Jllmtratio7is. 

(a) A sits dhurna at Z’s door with the intention of 
causing it to be believed that by so sitting he renders Z 
an object of divine displeasure. A has committed the 
offence defined in this section. 

(&) A threatens Z that, unless Z performs a certain 
act, A will kill one of A’s own children, under such 
circumstances that the killing would be believed to render 
Z an object of divine displeasure. A has committed the 
offence defined in this section. 

509. Whoever, intending to insult the modesty of 
any woman, utters any word, makes any sound or 
gesture, or exhibits any object, intending that such word 
or sound shall be heard, or that such gesture or object 
shall be seen by such woman, or intrudes upon the privacy 
of such woman shall be punished with simple imprison- 
ment for a term which may extend to one year, or with 
fine, or with both. 

610. Whoever, in a state of intoxication, appears in 
any public place or in any place which it is a trespass in 
him to enter, and there conducts himself in a such manner 
as to cause annoyance to any person, shall be punished 
with simple imprisonment for a term which may extend 
to twenty-four hours, or with fine which may extend to 
ten rupees, or with both. 


CHAPTEE XXIII. 

Op Attempts to Commit Offences. 

511. Whoever attempts to commit an offence 
punishable by this Code with transportation or imprison- 
ment, or to cause such an offence to be committed, and in 
such attempt does any act towards the commission of the 
offence, shall, where no express provision is made by this 
Code for the punishment of such attempt, be punished 
with transportation or imprisonment of any description 
provided for the offence for a term of transportation or 
imprisonment which may extend to one-half of the longest 
term provided for that offence, or with such fine as is 
provided for the offence, or with both. 
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Illustrations. 

{a) A makes an attempt to steal some jewels by 
breaking open a box, and finds after so opening tbe 
box that there is no jewel in it. He has done an 
act towards the commission of theft, and therefore is 
guilty under this section. 

{h) A makes an attempt to pick the pocket of Z 
by thrusting his hand into Z’s pocket. A fails in the 
attempt in consequence of Z’s having nothing in his 
pocket. A is guilty under this section. 


Pages 190 — 224 both inclusive forming the Index to 
the Indian Penal Code as in force in Mysore, have been 
omitted. 
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ACT No. X OF 1865. 


Notification by the Government of India, Foreign Depart- 
ment No. 203, Judicial, dated Simla, the 23rtZ July 
1868. 

His Excellency the Viceroy and Governor-General in 
Council is pleased to extend Act X of 1866 (The Indian 
Succession Act) to the Territories of Mysore. Under Sec- 
tion 332, His Excellency in Council is pleased to exempt 
from the operation of the Act all Native Christians in the 
Mysore Territories. 
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PART IV. 

Of liQTESTACY. ' 
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25. As to what property deceased considered to have died intestate. 

26. Devolution of such property. 

27. Where intestate has left widow and lineal descendants, or 

widow and kindred only, or widow and no kindred. 

28. Where intestate has left no widow, and where he has left no 

kindred. 


PART V. 

Of the Distribution of an Intestate’s Property. 

(a) Where he has left lineal descendants. 

29. Buies of distribution. 

30. Where intestate has left child or children only. 

31. Where intestate has left no child, but grandchild or grandchildren. 

32. Where intestate has left only great-grandchildren or remoter 

lineal descendants. 

33. Where intestate leaves lineal descendants not all in same degree 

of kindred to him, and those through whom the more remote 
descend are dead. 

(6) W'here the Intestate has left no lineal descendants. 

34. Buies of distribution where intestate has left no lineal deseen* 

dants, 

35. Where intestate’s father living. 

36. Where intestate’s father dead, but his mother, brothers and 

sisters living. 

37. Where intestate’s father dead, and his mother, a brother or sister 

and children of any deceased brother or sister, living. 

38. Where intestate’s father dead, and his mother and children of 

any deceased brother or sister living. 

39. Where intestate’s father dead, but his mother living and no 

brother, sister, nephew or niece. 

40. Where intesta'^e has left neither lineal descendant, nor father 
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41. Where intestale has left neither lineal descendant, nor parent, 
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47* Testamentary guardian. 

48. Will obtained by fraud, coercion or importunity. 

49. Will may be revoked or altered. 
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57. Revocation of unprivileged will or codicil. 

58. Effect of obliteration, interlineation or alteration in unprivileged 
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60. Revival of unprivileged will. 

Extent of revival of will or codicil pai*tly revoked and afterwards 
wholly revoked. 

PART XI. 

Of the Construction of VTills, 

61. Wording of will, 
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63. Misnomer or misdescription of object, 

64. When words may be supplied. 
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70. When words may be understood in restricted sense, and when 

in sense wider than usual. 
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71. Which of two possible coostinictioTis preferred. 

72. No part rejected, if it can be reasonably construed. 

73. Interpretation of words repeated in different parts of will, 

74. Testator’s intention to be effectuated as far as possible. 

75. The last of two inconsistent clauses prevails. 

76. Will or bequest void for uncertainty. 

77. Words describing subject refer to property answering descrip- 

tion at testator’s death. 

78. Power of appointment executed by general bequest. 

79. Implied gift to objects of power in default of appointment. 

80. Bequest to '‘heirs,” etc-, of particular person without qualify- 

ing terms. 

81. Bequest to “ representatives/’ etc., of particular person. 

82. Bequest without words of limitation. 

83. Bequest in alternative. 

84. Effect of words describing a class added to bequest to a person. 

85. Bequest to class of persons under general description only. 

86. Construction of terms. 

87. Words expressing relationship denote only legitimate relatives, 

or, failing such, relatives reputed legitimate. 

88. Eules of construction where will purports to make two be- 

quests to same person. 

89. Constitution of residuary legatee. 

90. Property to which residuary legatee entitled. 

91. Time of vesting of legacy in general terms. 

92. In what case legacy lapses. 

93. Legacy does not lapse if one of two joint legatees die before 

testator. 

94. Effect of words showing testator's intention to give distinct 

shares- 

95. When lapsed share goes as undisposed of. 

96. When bequest to testator’s child or lineal descendant does 

not lapse on his death in testator’s lifetime. 

97. Bequest to A for benefit of B does not lapse by A's death. 

98. Survivorship in case of bequest to described class. 


PABT XII. 

Of Void Bequests. 

99. Bequest to person by particular description, who is not in 
existence at testator’s death. 

XOO. Bequest to person not in existence at testator’s death, subject 
to prior bequest. 

101. Eule against perpetuity. 

102. Bequest to a class, some of whom may come under rules in 

sections 100 and 101. 

103. Bequest to take effect on failure of bequest void under section 

100. 101 or 102. 

104. Effect of direction for accunaulation. 

106, Bequest to religious or charitable uses. 
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PART XIII. 

Of the Vesting of Legacies, 

106. Date of vesting of legacy when payment or possession post- 

poned. 

107. Date of vesting when legacy contingent upon specified un- 

certain event. 

108. Vesting of interest in bequeso to such members of a class as 

shall have attained particular age. 

PART XIV. 

Of Onerous Bequests. 

109. Onerous bequest. 

110. One of two separate and independent bequests to same person 

may be accepted, and the ether refused. 

PART XV. 

Of Contingent Bequests. 

111. Bequest contingent upon specified uncertain event, no time 

being mentioned for its occurrence. 

112. Bequest to such of certain persons as shall be surviving at 

some period not specified. 

PART XVI. 

Op Conditional Bequests. 

113. Bequest upon impossible condition. 

114. Bequest upon illegal or immoral condition. 

115. Fulfilment of condition precedent to vesting of legacy. 

116. Bequest to A and, on failure of prior bequest, to B. 

117. When second bequest not to take effect on failure of first. 

118. Bequest over, conditional upon happening or not happening 

of specific uncertain event. 

119. Condition must be strictly fulfilled. 

120. Original bequest not affected by invalidity of second. 

121. Bequest conditioned that it shall cease to have effect in case 

specified uncertain event shall happen or not happen. 

122. Such condition must not be invalid under section 107. 

123. Result of legatee rendering impossible or indefinitely postpon- 

ing act for which no time specified, and on non-performance 
of which subject matter to go over. 

12 i. Performance of condition, precedent or subsequent, within 
specified time. 

Further time in case of fraud. 

PART XVII. 

Op Bequests with Dibections as to Application or Enjoyment 

125. Direction that fund be employed in particular manner follow- 

ing absolute bequest of same to or for benefit of any person. 

126, Direction that mode of enjoyment of absolute bequest is to be 

restricted to sectire specified benefit for legatee. 

1 27. Bequest cf fund fbr eextain pmpos^^s, some, of 'wbieb cannot 
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PAET XVII r. 

Oe Bequests to an Executoh. 

Sections. 

128. Eegateo named as executor cannot take unless lie shows 

intention to act as executor. 

PABT XTX. 

Op Specific Lega^cies. 

129. Specific legacy defined. 

130* Bequest of sum certain where stocks, etc., in which invested 
are described. 

131. Bequest of stock where testator had, al date of will, equal or 

greater amount of stock of same kind. 

132. Bequest of money where not payable until part of testator's 

property disposed of in certain 

133. When enumerated articles not deemed specifically bequeathed. 

134. Betention, in form, of specific bequest to several persons in 

succession. 

136. Sale and investment of proceeds of property bequeathed to two 
or more i^ersons in succession. 

136. Where deficiency of assets to pay legacies, specific legacy not 

to abate with general legacies. 

PABT XX. 

Op Demoksteative Legacies. 

137. Demonstrative legacy defined. 

138. Order of payment when legacy directed to be paid out of fund 

subiect ot specific legacy. 

PABT XXI. 

Op Ademption op Legacies. 

139. Ademption explained. 

140. Non-ademption of demonstrative legacy, 

141. Ademption of specific bequest of right to receive something 

from third party, 

142* Ademption pt'o tanto by testator’s receipt of pait of entire 
thing specifically bequeathed* 

143. Ademption pro tanto by testator’s receipt of portion of entire 

fund of which portion has been specifically bequeathed, 

144. Order of payment where portion of fund specifically be- 

queathed to one legatee, and legacy charged on same fund 
to another, and, testator having received portion of that 
fund, remainder insuflScient to pay both legacies, 

145. Ademption where stock, specifically bequeathed, does not exist 

at testator’s death. 

lifi. Ademption pro tanto where stock, specifically bequeathed, 
exists in part only at testator’s death. 
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Sections. 

147. Non-ademption ol specific bequest of goods described as 
connected with certain place, by reason of removal. 

148* When removal of thing bequeathed does not constitute ademp- 
tion. 

149, When thing bequeathed is a valuable to be received by testator 

150. Change by operation of law of subject of specific bequest 

between date of will and testator*s death. 

161. Change of subject without testator's knowledge. 

152. Stock specifically bequeathed, lent to third party on condition 

that it be replaced. 

153. Stock specifically bequeathed, sold but replaced and belonging 

to testator at his deatb- 

PAET XXII. 

Of the Payment op Liabilities in bespect op the 
^Subject of a Bequest. 

154. Non-liability of executor to exonerate specific legatees. 

166. Completion of testator’s title to things bequeathed to be at 
cost of his estate. 

156. Exoneration of legatee’s immovable property for which land 

revenue or rent payable periodically. 

157. Exoneration of specific legatee’s stock in Joint' Stock Company 

PABT XXIII. 

Of Bequests op Things bescbibbb in General Terms. 

158. Bequest of things described in general terms. 

PAET XXIV. 

Op Bequests op the Interest or Pbobuce op a Pund. 

159. Bequest of interest or produce of fund. 


PAET XXV. 

Op Bequests op Annuities. 

160. Annuity created by will payable for life only unless contrary 

intention appears by will. 

161. Period vesting where will directs that annuity be provided 

out of proceeds of property, or out of property generally, 
or where money bequeathed to be invested in purchase of 
annuity. 

162. Abatement of annuity. 

163. Where gift of annuity, and residuary gift, whole annuity to be 

first satisfied. 



1865] 


SUCCESSION 


238 


Sections. 


PAET XXVI. 


Op Legacies to Creditobs and Portioners. 

164. Creditor pnma facie entitled to legacy as well as debt. 

166. Child prima facie entitled to legacy as well as portion. 

166. No ademption by subsequent provision for legatee. 

PAET XXVII. 

Op Election. 

167. Circumstances in vihich election takes place. 

168. Dovolution of interest relinquished by owner. 

169. Testator’s belief as to his ownership immaterial. 

170. Bequest for man’s benefit how regarded for purpose of election. 

171. Person deriving benefit indirectly not put to election. 

1 72. Person taking in individual capacity under will, may in other 

character elect to take in opposition. 

173. When acceptance of benefit given by will constitute election to 

take under will. 

174. Presumption arising from enjoyment by legatee for two years. 

175. Confirmation of bequest by act of legatee. 

176. When testator’s representatives may call upon legatee to elect. 

Effect of non-compliance. 

177. Postponement of election in case of disability. 

PAET XXVIII. 

Op Gifts in Contemplation op Death. 

178. Property transferable by gift made in contemplation of death. 

When gift said to be made in contemplation of death. 

Such gift resumable. 

When it fails. 


PAET XXIX. 

Op GBjVNT op Probate and Letters op Administration. 

179. Character and property of executor or administrator as such. 

180. .Administration with copy annexed of authenticated copy of will 

proved abroad. 

181. Probate only to appointed executor. 

182. Appointment express or implied. 

188. Persons to whom probate cannot be granted. 

184. Grant of Probate to several executors simultaneously or at 

different times. 

185. Separate probate of codicil discovered after grant of probate. 
Procedure when different executors appointed by codicil. 

186. Accrual of representation to surviving executor. 

187. Bight as executor or legatee when established. 

186. Effect of probate. 

189. To whom administration may not be granted. 
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Sections* 

190. Eight to intestate's property when estahlishecl. 

191. Effect of letters of administration. 

192. Acts not validated by administration. 

193. Grant of administration where executor has not renounced* 

Exception. 

191. Form and eff'ect of renunciation of executorship. 

195. Procedure where executor renounces or fails to accept within 

time limited. 

196. Grant of administration to universal or residuary legatee. 

197. Eight to administration of representative of deceased residuary 

legatee. 

198. Grant of administration where no executor, nor residuary 

legatee, nor representative of such legatee. 

199. Citation before grant of administration to legatee othei than 

universal or residuary 

200. Order in which connections entitled to administer. 

201. Administration to widow unless Court see cause to exclude her. 

202. Association with widow in administration. 

203. Administration where no widow, or widow excluded. 

Proviso. 

204. Title of kindred to administration. 

205. Eight of widower to administration of wife's estate. 

206. Grant of administration to creditor. 

207. Administration where property left in British India- 

PAET XXX. 

Of Limited Geants. 

(a) Grants Limited in Durattm. 

208. Probate of copy or draft of lost will. 

209. Probate contents of lost or destroyed will. 

210. Probate of copy where original exists. 

211. Administration until will produced. 

(&) Grants for the Use a'iid Benefit of Others hacmij liiyhU 

212. Administration, with will annexed, to attorney of absent 

executor. 

213. Administration with, will annexed, to attorney of absent person, 

who, if present, would be entitled to administer, 

214. Administration to attorney of absent person entitled to 

administer in case of intestacy. 

215. Administration during minority of sole executor or residuary 

legatee. 

216. Administration during minority of several executors or 

residuary legatees. 

217. Administration for use and benefit of lunatic fus hubmis, 

218. Administration pendente lite. 

(c) For Special P'urposes, 

219. Probate limited to purpose specified in will. 

220. Administration, with will annexed, limited to particular purpose. 

221. Administration limited to property in which person has 

beneficial interest. 
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Sections. 


2 ^ 2 . 

223. 

224. 

22 .'}. 


226. 

227. 


22K. 


229. 

230. 

231. 


232. 

233. 


234. 


-Administration limited to suit. 


Administration limited 
to he brought against 
Administration limited 
deceased 's property. 


to purpose of becoming party to suit 
administrator. 

to collection and preservation of 


Aprxiintment, as administrator, of person other than one who 
under ordinary circumstances would be entitled to admini- 
strafcion. 


(^/) GranU with Except imi. 


Probatooradministration with will annexed, subject toexcention 

Administration witli exception. 

UO Gianta of the Tle&K 


Probate or administration of rest. 

(/') Gnints of Effects unadmim sieved. 

(irant of effects unadministered. 

liules as to grants of effects unadministered. 

Administration when limited grant expired, and still some part 
of estate unadministered. 


ig) Alteration in Grants. 


What errors may be rectified by Court. 

Procedure where cocticii discovered after grant of administration 
with will annexed. 


(//) Bevocation of Grants. 


Eevocation or annulment for just cause. 
Just cause/* 


PAET XXXI. 

Of THhi Phaotioh in gbanting and revoking Probates 
AND Letters of Administration. 

236. Jurisdiction of District Judge in granting and revoking 
probates, etc. 

236. District Judge’s powers as togrant ofprobateand administration. 

237. District Judge may orderperson to produce testamentary papers. 

238. Proceedings of District Judge's Court in relation to probate 

and administration. 

239. When and how District Judge to interfere for protectiorj of 

property, 

240. When probate or administration may be granted by District 

Judge. 

24 L Disposal of application made to Judge of district in which 
deceased had no fixed abode. 

242. Conclusiveness ol probate or letters of administration, , 

243, Conclusiveness of application for probate or administration, 

if properly made and verified. 
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Sections. 

244. Petition for probate* 

245. In what cases translation of will to he annexed to petition. 
Yerification of translation by person other than Court translator. 

246. Petition for letters of administration. 

247. Petition for probate or administration to be signed aiui verified. 

248. Yerification of petition for probate, by one witness to w ill. 

249. Punishment for false averment in petition or declaration. 

250. District Judge may examine petitioner in person, require furtiier 

evidence, and issue citations to inspect proceedings. 
Publication of citation. 

251. Caveats against grant of probate or administration. 

252. Porm of caveat. 

253. After entry ot caveat, no proceeding taken on petition until 

after notice to caveator. 

254. Grant of probate to be under seal of Court. 

Porm of such grant. 

255. Grant of letters of administration to he undei seal oi Court. 
Porm of such grant. 

256. Administration-bond. 

257. Assignment of administration-bond. 

258. Time for grant of probate and administratich- 

259. Piling of original wills of which probate or administration 

vrith will annexed granted. 

260. Grantee of probate or administration alone to sue, etc,, until 

same revoked. 

261. Procedure in contentious cases. 

262. Payment to executor or administrator before probate or 

administration revoked. 

Eight of such executor or administrator to recoup himseU,| 

263. Appeals from orders of District Judge. 

264. Concurrent iurisdiction of High Court. 

PAET XXXII. 

Of EXBCUTOilS OF THEIR OWN WRONG, 

265. Executor of his own wrong. 

266. Liability of executor of his own wrong, 

PABT XXXIII. 

Of the Powers of an Executor or Administrator. 

267„ In respect of causes of action surviving deceased, and rents 
due at death. 

268. Demands and rights of action of or against deceased survive 

to and against executor or administrator. 

269. Power of executor or administrator to dispose of property* 

270. Purchase by executor or administrator of deceased's property * 

271. Powers of several executors or administrators exerciseable 

by one. 

272. Survival of powers on death of one of several executors or 

administrators, 

273. Powers of administrator of efiPeots unadminiatered. 
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Sections. 

274. Powers of administrator during minority. 

275^ Powers of married executrix or administratrix. 

PART XXXIV. 

Of the Duties op an Executor or Administrator. 

276. As to deceased’s funeral. 

277. Inventory and account. 

278. As to property of, and debts owing to, deceased. 

279. Expenses to be paid before all debts. 

280. Expenses to be paid next after such expenses. 

281. Wages for certain services to be next paid, and then other debts. 

282. Save as aforesaid, all debts to be paid equally and rateabh*. 

283. Application of movable property to payment of debts, where 

domicile not in British India. 

284. Creditor paid in part under section 283 to bring payment into 

account before sharing in proceeds of immovable property, 

285. Debts to be paid before legacies. 

286. Executor or administrator not bound to pa> legacies without 

indemnity. 

287. Abatement of general legacies. 

Executor not to pay one legatee in preference to another. 

288. Non-abatement of specific legacy when assets sufficient to pay 

debts. 

289. Right under demonstrative legacy, when assets, sufficient to 

pay debts and necessary expenses. 

290. Rateable abatement of specific legacies. 

291. Legacies treated as general for purpose of abatement. 

PART XX XY. 

Of the Executor’s Assent to a Legacy. 

292. Executor’s assent necessary to complete legatee’s title. 

293. Effect of executor’s assent to specific legacy. 

Nature of assent. 

294. Conditional assent. 

295. Assent of executor to his own legacy. 

Implied assent, 

296. Effect of executor’s assent. 

297. Executor when to deliver legacies. 

PART XXXVI. 

Of the Payment and Apportionment of Annuities. 

298. Commencement of annuity when no time fixed by will. 

299. When annuity, to be paid quarterly or monthly, first falls due. 

300. Dates of successive payments when first payment directed to 

be made within given time, or on day certain. 
Apportionment where annuitant dies between times of payment* 



238 


SUGCBSSTON 


[Act X 


Sections, 


PABT XXXVII. 

Of the Investment of Funds to provide for Lecjacies. 

301. Investment of sum bequeathed where legacy, not specific, 

given for life, 

302. Investment of general legacy, to be paid at future time. 
Intermediate interest. 

303. Proceduie when no fund charged with, or ap])ropriatefl to, 

annuity. 

304. Transfer to residuary legatee of contingent bequest. 

305. Investment of residue bequeathed for life, ^^ithout diioction to 

invest in particular securities. 

306. Investment of residue bequeathed lor life, with dirpctiou to 

invest in specified securities. 

307. Time and manner of conversion and investment. 

Interest payable until investment. 

308. Procedure where minor entitled to immediate payment or 

possession of bequest, and no direction to pay to person on 
his behalf. 

PABT XXXVIII . 

Of the Produce and Interest op Ijegacies* 

309. Legatee’s title to produce of specific legacy, 

310. Eesiduary legatee’s title to produce of residuary fund. 

311. Interest when no time fixed for payment of general legacy. 

312. Interest w^heii time fixed. 

313. Bate of interest- 

314. No interest on arrears of annuity within first year aftex 

testator’s death. 

315. Interest on sum to be invested to produce annuity, 

PART XXXIX. 

Of the Refunding op Legacies. 

316. Refund of legacy paid under Judge’s orders. 

317. No refund if paid voluntarily. 

318. Refund when legacy has become due on performance of condi- 

tion within further time allowed under section 124. 

319. When each legatee compellable to refund in proportion. 

320. Distribution of assets. 

Creditor may follow assets, 

321. Creditor may call upon legatee to refund. 

322. When legatee, not satisfied or compelled to refund under section 

321, cannot oblige one paid in full to refund, 

323. When unsatisfied legatee must first pioceed against executor, 

if solvent. 

324. Limit to refunding of one legatee to another. 

326, Refunding to be without interest. 

326. Residue after usual payments to be paid to residuary legatee* 
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SEClIO^S. 

PART XL. 

Op the Liability op ak Executor or Administrator for 

Devastation. 

327. Liability oi exeoutov or administrator for devastation. 

328. Liability for neglect to get in any part of property. 

PART XLI. 

MlSCELIiANEOUb. 

330 } 

331. Succession to property of Hindus, etc., and certain i\ill 

intestacies and marriages not affected. 

332. Power of Governor-Genei'al in Council to exempt any race 

sect or tribe in British India from operation of Act. 

SCHEDULE. Ut6peaLed:\ 
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Preamble. 


Short Title. 


Act to consti- 
tute law of 
British India 
in cases of 
intestate or 
testamentary 
succession. 

Interprcta- 
tiou dause. 


Number, 


Gender. 


Person,’* 


♦‘Year." 

♦‘Month.’* 


“Immov- 
able proper- 
ty*’* 


** Movable 
porperty.” 


“ Province,*’ 


ACT No. X OF r865. 

(Eecbived the Absent of the Govebnor-General 
ON THE 16th March 1865.) 

A71 Act to amend and define the Law of Intestate and 
Testamentary Succession in British Ifidia. 

Whereas it is expedient to amend and define the rules 
of law applicable to Intestate and Testamentary Succession 
in British India ; It is enacted as follows : — 

PART I. 

Preliminary. 

1 . This Act may be cited as “ The Indian Succession 
Act, 1866.” 

2. Except as provided by this Act or by any other 
law for the time being in force, the rules herein contained 
shall constitute the law of British India applicable to all 
cases of intestate or testamentary succession. 

3. In this Act, unless there be something repugnant 
in the subject or context — 

Words importing the singular number include the 
plural : words importing the plural number include the 
singular; and words importing the. male sex include 
females : 


Interpretation. 

“ Person ” includes any company or association, or 
body of persons, whether incorporated or not : 

“Year ” and “ month”, respectively, mean a year and 
month reckoned according to the British Calendar : 

“Immovable property” includes land, incorporeal 
tenements and things attached to the earth, or permanently 
fastened to anything which is attached to the earth : 

“ Movable property ” means property of every 
description except immovable property : 

“ Province ” includes any division of British India 
having a Court of the last resort : 
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Sections 4-6. 

“ British India ” means the territories which are or 
may become vested in Her Majesty or her successors by the ° 

Statute 21 and 22 Vic., Cap. 106, other than the Settlement 
of Prince of Wales’ Island, Singapore and Malacca. 

“District Judge” means the Judge of a principal “District 
Civil Court of original jurisdiction : Judge.” 

“ Minor ” means any person who shall not have “Minor.” 
completed the age of eighteen years, and “minority” “Minority.” 
means the status of such person : 

“ Will ” means the legal declaration of the intentions 
of the testator with respect to his property, which he 
desires to be carried into effect after his death : 

“ Codicil ” means an instrument made in relation to a “Ooaiou.” 
will, and explaining, altering or adding to its dispositions. 

It is considered as forming an additional part of the will : 

“Probate ” means the copy of a iWill certified under “Probate.” 
the seal of a Court of competent jurisdiction, with a grant 
of administration to the estate of the testator : 

“Executor” means a person to whom the execution “ 
of the last will of a deceased person is, by ,the testator’s 
appointment confided ; 

“ Administrator ” means a person appointed by com- 
potent authority to administer the estate of a deceased 
person when there is no executor : 

And in every part of the British India to which this “Local 
Act shall extend, “ Local G-overnment ” shall mean the 
person authorized by law to administer executive Govern- 
ment in such part ; and 

“ High Court ” shall mean the highest Civil Court of 
appeal therein. 

4. No person shall by marriage, acquire any interest 

in the property of the person whom be or she marries, nor not squired 
become incapable of doing any act in respect of his or her marriage.^ 
own property, which he or she could have done if unmarried. 

PART I, 

Of Domicile. 

5. Succession to the immovable property in British J^iating 

India of a person deceased is regulated by the law of 
British India, wherever he may have had his domicile at pemm’s 
the time of his death. an“S^vaMe 

property 

respeotivelyt 


M n HAT. T 
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One domicile 
only affects 
succession 
to movables. 

Domicile of 
origin of 
person of 
legitimate 
birth. 


Domicile of 
origin of 
illegitimate 
child. 

Continuance 
of domicile 
of origin. 

Acquisition 
of new 
domicile. 


Sections 6-10. 

Succession to the movable property of a person 
deceased is regulated by the law of the country in which 
he had his domicile at the time of his death. 

Illustration, 

(a) A, having his domicile in British India, dies in France, 
leaving movable property in France, movable property in England, 
and property both movable and immovable, in British India. The 
succession to the whole is regulated by the law of British India. 

(h) A, an Englishman, having his domicile in France, dies in 
British India, and leaves property, both movable and immovable, in 
British India, The succession to the movable property is regulated 
by the rules which govern, in France, the succession to the movable 
property of an Englishman dying domiciled in France, and the succes- 
sion to the immovable property is regulated by the law of British India. 

6. A person can only have one domicile for the 
purpose of succession to his movable property. 

7. The domicile of origin of every person of legiti- 
mate birth is in the country in which at the time of his 
birth his father was domiciled, or, if he is a posthumous 
child, in the country in which his father was domiciled at 
the time of the father’s death. 

IllusPraUon. 

At the time of the birth of A, his father was domiciled in England. 
A’s domicile of origin is in England, whatever may be the country in 
which he was bom. 

8. The domicile of origin of an illegitimate child is 
in the country in which, at the time of his birth, his 
mother was domiciled. 

9. The domicile of origin prevails until a now 
domicile has been acquired. 

10 . A man acquires a new domicile by taking up his 
fixed habitation in a country which is not that of his 
domicile of origin. 

^Explanation . — A man is not to be considered as having 
taken up his fixed habitation in British India merely by rea- 
son of his residing there in Her Majesty’s Civil or Military 
Service, or in the exercise of any profession or calling. 

Illustration, 

(a) A, whose domicile of origin is in England, proceeds to British 
India, where he settles as a barrister or a merchant, intending to reside 
there during the remainder of his life. His domicile is now in British 
India, 
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Sections 11-14. 

(Z?) A, whose domicile is in England, goes to Austria, and enters 
the Austrian service intending to remain in that service. A has 
acquired a domicile in Austria- 

(c) A, whose domicile of origin is in France, comes to reside in 
British India underan engagement with the British Indian Government 
for a certain number of years. It is his intention to return to France at 
the end of that period. He does not acquire a domicile in British India. 

(d) A, whose domicile is in England, goes to reside in British 
India for the purpose of winding up the affairs of a partnership 'which 
has been dissolved, and with the intention of returning to England as 
soon as that purpose is accomplished. He does not by such residence 
acquire a domicile in British India, however long the residence may last. 

(e) A, having gone to reside in British India under the circum- 
stances mentioned in the last preceding illustration, afterwards alters 
his intention, and takes up his fixed habitation in British India. A has 
acquired a domicile in British India. 

(/) A, whose domicile is in the French Settlement of Ohanderna- 
gore, is compelled by political events to take refuge in Calcutta, and 
resides in Calcutta for many years in the hope of such political changes 
as may enable him to return with safety to Chandernagore. He does 
not by such residence acquire a domicile in British India. 

(g) having come to Calcutta under the circumstances stated 
ip the last preceding illustration continues to reside there after such 
political changes have occurred as would enable him to return with 
safety to Chandernagore, and he intends that his residence in Calcutta 
shall be permanent. A has acquired a domicile in British India. 

11. Any person may acquire a domicile in British 
India by making and depositing in some ofidee in British 
India* (to be fixed by the Local Government) a declaration 
in writing under bis hand of his desire to acquire such 
domicile, provided that he shall have been resident in 
British India for one year immediately preceding the time 
of his making such declaration. 

12. A person who is appointed by the Government 
of one country to be its ambassador, consul or other 
representative in another country, does not acquire a 
domicile in the latter country by reason only of residing 
there in pursuance of his appointment ; nor does any other 
person acquire such domicile by reason only of residing 
with him as part of his family or as a servant, 

13. A new domicile continues until the former 
domicile has been resumed, or another has been acquired. 

14. The domicile of a minor follows the domicile of 
the parent from whom he derived his domicile of origin. 

Exception. — The domicile of a minor does not change 
with that of his parent, if the minor is married or holds any 
office or employment in the Service of Her Majesty, or has 
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Seotions 15-21 

set up, with the consent of the parent, in any distinct 
business. 

16. By marriage a woman acquires the domicile of 
her husband, if she had not the same domicile before. 

16. The wife’s domicile during the marriage follows 
the domicile of her husband. 

Excejption . — The wife’s domicile no longer follows that 
of her husband if they be separated by the sentence of a 
competent Court, or if the husband is undergoing a 
sentence of transportation. 

17. Except in the cases above provided for, a person 
cannot during minority acquire a new domicile. 

18. An insane person cannot acquire a new domicile 
in any other way than by his domicile following the 
domicile of another person. 

19. If a man dies leaving movable property in British 
India, in the absence of proof of any domicile elsewhere, 
succession to the property is regulated by the law of British 
India. 


PAET III. 

Of Consanguinity. 

20. Kindred or consanguinity is the connexion or 
relation of persons descended from the same stock or 
common ancestor. 

21. Lineal consanguinity is that which subsists 
between two persons, one of whom is descended in a direct 
line from the other, as between a man and his father, 
grandfather and great-grandfather, and so upwards in the 
direct ascending line ; or between a man, his son, grandson, 
great-grandson, and so downwards in the direct descending 
line. 

Every generation constitutes a degree ; either ascend- 
ing or descending. 

A man’s father is related to him in the first degree, 
and so likewise is his son ; his grandfather and grandson 
in the second degree; his great-grandfather and great- 
grandson in the third. 
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Sections 22-24. 


22. Collafeeral consanguinity is that which subsists 
between two persons who are descended from the same 
stock or ancestor, but neither of whom is descended in a 
direct line from the other. For the purpose of ascertain- 
ing in what degree of kindred any collateral relative stands 
to a person deceased, it is proper to reckon upwards from 
the person deceased to the common stock, and then 
downwards to the collateral relative, allowing a degree for 
each person, both ascending and descending. 

23 . For the purpose of succession, there is no dis- 
tinction between those who are related to a person 
deceased through his father and those who are related to 
him through his mother ; 

nor between those who are related to him by the full 
blood, and those who are related to him by the half blood ; 

nor between those who are actually born in his life- 
time, and those who at the date of his death were only 
conceived in the womb*, but who have been subsequently 
born alive. 

24 . In the annexed table of kindred the degrees are 
computed as far as the sixth, and are marked by numeral 
figures. 

The person whose relatives are to be reckoned, and his 
cousin-german, or first cousin, are, as shown in the table, 
related in the fourth degree ; there being one degree of 
ascent to the father, and another to the common ancestor, 
the grandfather; and from him one of descent to the 
uncle, and another to the cousin-german ; making in all 
four degrees. 

A grandson of the brother and]a son of the uncle, i.e., 
a great-nephew and a cousin-german, are in equal degree, 
being each four degrees removed. 

A grandson of a cousin-german is in the same degree 
as the grandson of a great uncle, for they are both in the 
sixth degree of kindred. 


Collateral 

consanguini- 

ty. 


Persons held 
for purpose 
of succession 
to be 
similarly 
related to the 
deceased. 


Mode of 
computing 
degrees oi 
Mndred. 



246 


SUOOESSIOiN 


LAct X 


TABLE OF CONSANGUINITY. 



\ 

\ 

\ 

Grandson of 
the CowBin- 
Gerraan. 


6 












1865] 


SUCCESSION 


247 


Sections, 25-28. 


PART IV. 


Op Intestacy. 

25 . A man is considered to die intestate in respect of As to what 
all property of which he has not made a testamentary aeceSS 
disposicion which is capable of taking effect. 

intestate 

Illustrations. 

(a) A has left no wilL He has died intestate in uespeet of the 
whole of his property. 

ib) A has left a will, whereby he has appointed B his executor , 
but the will contains no other provisions. A has died intestate i n respect 
of the distribution of his property- 

(c) A has bequeathed his whole property for an illegal purpose. 

A has died intestate in respect of the distnbntion of his property. 

(d) A has bequeathed l.OOOZ to B and l.OOOZ to the eldest son 
of C and has made no other bequest ; and has died leaving the sum 
of 2,0001 and no other property. C died .before A without having ever 
had a son. A has died intestate in respect oi the distribution of 1,0001. 

26 . Such property devolves upon the wife or husband Devolution 
or upon those who are of the kindred of the deceased, .in “*^ 7 . 
the order and according to the rules herein prescribed. 

Explanation. — The widow is not entitled to tbe provi- 
sion hereby made for her, if by a valid contract made before 
her marriage she has been excluded from her distributive 
share of her husband’s estate. 

27 . Where the intestate has left a widow, if he has where 
also left any lineal descendants, one-third of his property 
shall belong to his widow, and the remaining two-thirds 

shall go to his lineal descendants, according to the rules or widow 
herein contained. 

If he has left no lineal descendant, but has left persons 
who are kindred to him, one-half of his property shall be- 
long to his widow, and the other half shall go to those who 
are of kindred to him, in the order and according to the 
rules herein contained. 

If he has left none who are of kindred to him, the 
whole of his property shall belong to his widow. 

28 . Where the intestate has left no widow, his where 
property shall go to his lineal descendants or to those who 

are of kindred to him, not being lineal descendants, 
according to the rules herein contained : and, if he has left “ 
none who are of kindred to him, it shall go to the Crown. ' 
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Sections 29-33. 

PABT V. 

Op the Disteibtition op an Intestate’s Pkoperty. 
(a) Where he has left Lineal Descendants. 

' 29. The rules for the distribution of the intestate’s 
property (after deducting the widow’s share, if he has left 
a widow) amongst his lineal descendants are as follows ; — 

30. Where the intestate has left surviving him a child 
or children, but no more remote lineal descendant through 
a deceased child, the property shall belong to his surviving 
child, if there be only one, or shall be equally divided 
among all his surviving children. 

31. Where the intestate has not left surviving him 
any child, but has left a grandchild or grandchildren, and 
no more remote descendant through a deceased grandchild, 
the property shall belong to his surviving grandchild, if 
there be only one, or shall be equally divided among all 
his surviving grandchildren. 

Illustrations. 

(a) A has three children, and no more ; John, Mary and Henrj’. 
They all die before the father, John leaving two children, Mary three, 
find Henry four. Afterwards A dies intestate, leaving those nine grand- 
children and no descendant of any deceased grandchild. Each of his 
grand-children shall have one-ninth. 

(&) But if Henry has died, leaving no child, then the whole is 
equally divided between the intestate’s five grand.ohildren, the children 
of John and Mary. 

(e) A has two children, and no more; John and Mary. John 
dies before his father, leaving bis wife pregnant. Then A dies, leaving 
Mary surviving him, and in due time a child of John is born, A’s pro- 
perty is to be equally divided between Mary and such posthumous child. 

32. In like manner the property shall go to the 
surviving lineal descendants who are nearest in degree to 
the intestate, where they are all in the degree of great 
grand-children to him, or are all in a more remote degree. 

33. If the intestate has left lineal descendants who 
do not all stand in the same degree of kindred to him, and 
the persons through whom the more remote are descended 
from him are dead, the property shall be divided into such 
a number of equal shares as may correspond with the 
number of the lineal descendants of the intestate who either 
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Sections 34-36. 


stood in the nearest degree of kindred to him at his decease, 
or, having been of the like degree of kindred to him, died more remote 
before him, leaving lineal descendants who survived him ; arriead. 
and one of such shares shall he allotted to each of the lineal 
descendants who stood in the nearest degree of kindred to 
the intestate at his decease ; and 

one of such shares shall be allotted in respect of each 
of such deceased lineal descendants ; and 

the share allotted in respect of each of such deceased 
lineal descendants shall belong to his surviving child or 
children or more remote lineal descendants, as the case 
may be ; such surviving child or children or more remote 
lineal descendants always taking the share which his or 
their parent or parents would have been entitled to respec- 
tively if such parent or parents had survived the intestate. 

Illustrations. 


(a) A had three children, John, Mary and Henry; John died, 
leaving four children, and Mary died, leaving one, and Henry alone 
survived the father. On the death of A, intestate, one-third is allotted 
to Henry, one-third to John’s four children, and the remaining third 
to Mary’s one child, 

(5) A left no child, but left eight grandchildren, and two children 
of a deceased grandchild. The property is divided into nine parts, one 
of which is allotted to each grandchild ; and the remaining one-ninth 
is equally divided between the two great grandchildren. 

(c) A has three children, John, Mary and Henry. John dies 
leaving four children, one of John's children dies leaving two children. 
Mary dies leaving one child. A afterwards dies, intestate- One-third 
of his property is allotted to Henry ; one-third to Mary’s child : and 
one-third is divided into four parts, one of which is allotted to each 
of John's three surviving children, and the remaining part is equally 
divided between John's two grandchildren, 

(b) Where the Intestate has left no lineal descendants. 

34. Where an intestate has left no lineal descendants 
the rules for the distribution of his property (after deduct- 
ing the widow's share, if he has left a widow) are as 
follows 

35. If the intestate's father be living, he shall 
succeed to the property. 

36. If the intestate’s father is dead, but the intestate’s 
mother is living, and there are also brothers or sisters of 
the intestate living, and there is no child living of any 
deceased brother or sister, the mother and each living 
brother or sister shall succeed to the property in equal shares. 
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Illustration. 

A dies, intestate, survived by his mother and two brothers of the 
full-blood, John and Henry, and a sister Mary, who is the daughter of 
his mother, hut not of his father. The mother takes one-fourth, each 
brother takes one-fourth, and Mary the sister of half-blood, takes one- 
fourth. 

37 . If the intestate’s father is dead, but the 
intestate’s mother is living, and if any brother or sister, 
and the child or children of any brother or sister who may 
have died in the intestate's lifetime are also living, then 
the mother and each living brother or sister, and the 
living child and children of each deceased brother or sister, 
shall be entitled to the property in equal shares, such 
children (if more than one) taking in equal shares only 
the shares which their respective parents would have taken 
if living at the intestate’s death. 

Illustration. 

A, the intestate, leaves his mother, his brothers John and Henry, 
and also one child of a deceased sister Mary, and two children of George, 
a deceased brother of the half-blood, who was the son of his father but 
not of his mother. The mother takes one-fifth, Joiin and Henr>' each 
take one-fifth, the child of Mary takes one-fifth, and the two children of 
George divide the remaining one-fifth equally between them. 

38 . If the intestate’s father is dead, but the intestate’s 
mother is living, and the brothers and sisters are all dead 
but all or any of them have left children who survived the 
intestate, the mother and the child or children of each 
deceased brother or sister shall be entitled to the property 
in equal shares, such children (if more than one) taking 
in equal shares only the shares which their respective 
parents would have taken if living at the intestate’s death. 

lllustratioju 

A, the intestate, leaves no brother or sister, but leaves bis motlier 
and one child of a deceased sister Mary, and two children of a deceased 
brother George. The mother takes one-third, the child of Majy takes 
one-third and the children of George divide the remaining one-third 
equally between them. 

39 . If the intestate’s father is dead, but the 
intestate’s mother is living, and there is neither brother 
or sister, nor child of any brother or sister of the intestate, 
the property shall belong to the mother. 
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40 . Where the intestate has left neither lineal where 
descendant nor father nor mother, the property is divided left 
equally between his brothers and sisters and the child or ^fsTenaant 
children of such of them as may have died before him, 

such children (if more than one) taking in equal shares 
only the shares which their respective parents would have 
taken if living at the intestate’s death. 

41 . If the intestate left neither lineal descendant, mere 

nor parent, nor brother, nor sister, his property shall be left neither * 
divided equally among those of his relatives who are in alscfnaant, 
the nearest degree of kiudred to him. nor parent’ 

^ nor brother 


Illustrations. 


nor sister. 


(a) A, the intestate, has left a grandfather and a grandmother, 
and no other relative standing in the same or a nearer degree of 
kindred to him. They being in the second degree, will be entitled to 
the property in equal shares, exclusive of any uncle or aunt of the 
intestate, uncles and aunts being only in the third degree. 

[h) A, the intestate, has left a great-grandfather or great-grand- 
mother, and uncles and aunts, and no other relative standing in the 
same or a nearer degree of kindred to him- All of these being in the 
third degree shall take equal shares. 

(c) A, the intestate, left a great-grandfather, an uncle and a 
nephew, but no relative standing in a nearer degree of kindred to him. 

All of these being in the third degree shall take equal shares. 

[d) Ten children of one brother or sister of the intestate, and 
one child of another brother or sister of the intestate, constitute the 
class of relatives of the nearest degree of kindred to him. They shall 
each take one-eleventh of the property. 

42 . Where a distributive share in the property of a children’s 
person who has died intestate shall be claimed by a child, nottobT*”* 
or any descendant of a child, of such person, no money or bronght into 
other property which the intestate may during his life 
have paid, given or settled to, or for the advancement of 
the child by whom or by whose descendant the claim is 
made, shall be taken into account in estimating such 
distributive share. 


PAET VI. 

Op the Effect of Maebiage and Maeeiage 
Settlement on Peopeety. 

43 . The husband surviving his wife has the same Eights of 
rights in respect of her property, if she die intestate, as 
the widow has in respect of her husband’s property, if he respectively, 
die intestate. 
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Sections 44-47. 

44. If a person whose domicile is not in British 
India marries in British India a person whoso domicile is 
in British India, neither party acquires by the marriage, 
any rights in respect ot any property of the other party 
not comprised in a settlement made previous to the 
marriage, which he or she would not acquire thereby if both 
were domiciled in British India at the time of the marriage. 

45. The property of a minor may be settled in 
contemplation of marriage, provided the settlement be 
made by the minor with the approbation of the minor’s 
father, or, if he be dead or absent from British India, with 
the approbation of the High Court. 


PAET VII. 

Of Wills and Codicils. 

Persons 46. Every person of sound mind and not a minor 

maktogwirn. may dispose of his property by will. 

Explanation . — A married woman may dispose by will 
of any property which she could alienate by her own act 
during her life. 

2.— Persons who arc deaf, or dumb, or 
blind are not thereby incapacitated for making a will if 
they are able to know what they do by it. 

Explanation 3. — One who is ordinarily insane may 
make a will during an interval in which ho is of somui mind. 

Explanation 4. — No person can make a will while he 
is in such a state of mind, whether arising from drunken- 
ness, or from illness, or from any other cause, that 
he does not know what he is doing. 

niustrationh, 

(a) A can perceive whal is going on in his immeJiato neiglibour** 
hood and can answer familiar questions, but has not a competent 
understanding as to the nature of his property, or the persons who are 
of kindred to him, or in whose favour it would be proper that he 
should make his will. A cannot make a valid will. 

" (6) A executes an instrument purporting to be his will, but he 

does not understand the nature of the instrument nor the oilVei of its 
provisions. This instrument is not a valid will. 

^ (c) A being very feeble and debilitated, but capable of exercising 

a judgment as bo the proper mode of disposing of his property* makes 
his will. This is a valid will, 

lestementary 47. A father, Whatever his age may be, may by will 
guBrdian. appoint a guardian or guardians for his child during 
minority. 
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Sections 48-50. 

48. A will or any part of a will, the maHr, r 
which Im been oauBed by frand or coercion, or by -Vb 

testato^ 

Illustrations, 

ia) A, falsely and inowingly represents to the testator fJooi- r.u 
testator s only child is dead, or that he has done some undutife^ 
and thereby induces the testator to make a will in his A’s i 

such will has boon obtained by fraud, and is invalid. ’ ’ ■ 

ib) A, by fraud and deception, prevails upon the testator tr, 
bequeath a logacy to him. The bequest is void. 

(r) A, being a prisoner by lawful authority, makes his will 
Tho will IS not invalid by reason of the imprisonment. 

trf) A threatens to shoot B, or to burn his house, or to oftn. 
him to he arrested on a criminal charge, unless he makes a bequest ‘ 
favom of 0* 13, m consoQuence malces a beQuest in favour of C 
bequest is void, the making of it having been caused by coercion. 

(e) A, being of sufficient intellect, if undisturbed by th 
influence of others, to make a will, yet being so much under th^ 
control of B that he is not a free agent, makes a will dictated by B 
It appears that he would not have executed the will but for fear -r’ 

The will is invalid. 

(/) A, being in so feeble a state of health as to be unable to 
resist importunity, is pressed by B to make a will of a certain purport 
and does so merely to purchase peace, and in submission to B. 
will is invalid. * 

(ff) A being in such a state of health as to be capable of 
exorcising his own judgment and volition, B uses urgent intercession 
and persuasion with him to induce him to make a will of a certain 
purport. A, in consequence of the intercession and persuasion, but in 
tho free oxerciso of his judgment and volition, makes his will in the 
manner recommended by B. The will is not rendered invalid by the 
intercession and persuasion of B. 

(h) A, with a view to obtaining a legacy from B, pays him 
attouiion and flatters him, and thereby produces in him a capricious 
partiality to A. B, in consequence of such attention and flattery 
makes his will, by which he leaves a legacy to A. The bequest is not 
rendered invalid by the attention and flattery of A. 

49. A will is liable to be revoked or altered by the wiiima be 
maker of it at any time when he is competent to dispose revoked^r 
of his property by will. 


PAET VIII. 


Of THi Execution of Unpbtoleoed Wills. 

60. Every testator, not being a soldier employed 
in an expedition, or engaged in actual warfare, or a 
mariner at sea must execute his will according to the 
following rules : — 

Mrst.—Tbe testator shall sign or shall affix his 
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Sections 61-52. 

to the will, or it shall be signed by some otlier person in 
his presence and by his direction. 

Second . — The signature or mark of the testator, or 
the signature ot the person signing for him, shall bo so 
placed that it shall appear that it was intended thereby 
to give effect to the writing as a will. 

Third . — The will shall be attested by two or more 
witnesses, each of whom must have seen the testator sign 
or affix his mark to the will, or have seen some other 
person sign the will in the presence and by the direction 
of the testator, or have received from the testator a 
personal acknowledgment of his signature or mark, or of 
the signature of such other person ; and each of the 
witnesses must sign the will in the presence of the testator, 
but it shall not be necessary that more than one witness 
be present at the same time, and no particular form of 
attestation shall bo necessary. 

51. If a testator, in a will or codicil duly attested, 
refers to any other docuineiit then actually written, as 
expressing any part of his intentions, such document shall 
be considered as forming a part of the will or codicil in 
which it is referred to. 


PAET IX. 

Op Privilegeu Wmi/S. 

52. Any soldier being employed in an (‘xpi'ilition, or 
engaged in actual warfare, or any mariner being at si'a, 
may, if he has completed the age of eighteen yt'iirs, 
dispose of his property by a will made as is mentioiK'd 
in the fifty-third section. Such wills are called 
privileged wills. 

Illmtndnm, 

(а) A, the surgeon of a regiment, is actually oiiijilojctl m .ui 
expedition. He is a soldier actuaUy employed in an espciiiiion, .iitii 
can make a privileged will. 

(б) A, is at sea in a merchant ship, of which ho is the pursei. 
He is a mariner, and being at sea can make a privilege<i mil, 

(c) A, a soldier serving in the field against iusuigo.l',, is a 
soldier engaged in actual warfare, and as sucli can make a prir ilegeii will. 

id) A, a mariner of a ship in the coursoi)favo 5 .it-e,’!sieni* 
porarily on shore while she is lying in haibour. Ho tlm .sense 
of the words nsed in this clause, a mariner at sea, ami oau make a 
privileged will. 

(e) A, an admiral who commands a naval force, hut who livus on 
shore, and only occasionally goes on boai-d his ship, is not consulorud 
as at sea, and cannot make a privileged will, 
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Section 53. 

(f) A, a mariner serving on a military expedition, but not being 
at sea, is considered as a soldier, and can make a privileged will. 

63 . Privileged wills may be in writing, or may be 
made by word of mouth. The execution of them shall be 
governed by the following rules : — 

First . — The will may be written wholly by the testa- 
tor with his own hand. In such case it need not be signed 
nor attested. 

Secorac?.— It may be written wholly or in part by 
another person, and signed by the testator. In such case 
it need not be attested. 

Third . — If the instrument purporting to be a will is 
written wholly or in part by another person, and is not 
signed by the testator, it shall be considered to be his will, 
if it be shown that it was written by the testator’s direc- 
tions, or that he recognized it as his will. 

If it appear on the face of the instrument that the 
execution of it in the manner intended by him was not 
completed the instrument shall not by reason of that 
circumstance be invalid, provided that his non-execution 
of it can be reasonably ascribed to some cause other than 
the abandonment of the testamentary intentions expressed 
in the instrument. 

Fourth . — If the soldier or mariner shall have written 
instructions for the preparation of his will, but shall have 
died before it could be prepared and executed, such instue- 
tions shall be considered to constitute his wull. 

Fifth . — If the soldier or mariner shall, in the presence 
of two witnesses, have given verbal instructions for the 
preparation of his will, and they shall have been reduced 
into writing in his life-time, but he shall have died before 
the’ instrument could be prepared and executed, such 
instructions shall be considered to constitute his will, 
although they may not have been reduced into writing in 
his presence, nor read over to him. 

Sixth . — Such soldier or mariner as aforesaid may 
make a will by word of mouth by declaring his intentions 
before two witnesses present at the same time. 

Seventh . — A will made by word of mouth shall be null 
at the expiration of one month after the testator shall 
have ceased to be entitled to make a privileged will. 


Mode of 
making and 
rules for 
executing, 
privileged 
wills. 
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Sections 64-57. 

Part X. 

Of the Attestation, Bevocation, Alteration and Revival 

of Wills. 

64. A will shall not be considered as insufficiently 
attested by reason of any benefit thereby given, either by 
way of bequest or by way of appointment, to any person 
attesting it, or to his or her wife or husband : 

but the bequest or appointment shall be void so far as 
concerns the person so attesting or the wife or husband of 
such person, or any person claiming under either of them. 

Explanation . — A legatee under a will does not lose 
his legacy by attesting a codicil which eoufirms the. will. 

56. No person by reason of interest in, or of his 
being an executor of, a will, is disqualified as a witness to 
prove the execution of the will or to prove the validity or 
invalidity thereof. 

56. Every will shall bo revoked by the marriage of 
the maker, except a will made in exercise of a power of 
appointment, when the property over which the power of 
appointment, is exercised would not, in default of such 
appointment, pass to his or her executor, or administrator, 
or to the person entitled in case of intestacy. 

Explanation.— Where a man is invested with power 
to determine the disposition of property of which he is 
not the owner, he is said to have power to appoint such 
property. 

57. No unprivileged will or codicil, nor any part . 
thereof, shall be revoked otherwise than by marriage, or 
by another will or codicil, or by some writing declaring an 
intention to revoke the same, and executed in the manner 
in which an unprivileged will is hereinbefore required to 
be executed, or by the burning, tearing or otherwise 
destroying the same by the testator, or by some person in 
his presence and by his direction, with the intention of 
revoking the same. 

nimtrations. 

(a) A has made an unprivileged will; afterwards A makes another 
unprivileged will which purports to revoke the first. This is a revocation. 

(b) A has made an unprivileged will. Afterwards, A, being entitled 
to make a privileged will, makes a privileged will which purports to 
revoke his unprivileged will. This is revocation. 
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Sections 68-61. 

68 . No obliteration, interlineation or other alteration 
made in any unprivileged will after the execution thereof 
shall have any effect, except so far as the words or meaning 
of the will shall have been thereby rendered illegible or un- 
discernible, unless such alteration shall be executed in like 
manner as hereinbefore is required for the execution of the 
will ; save that the will, as so altered, shall be deemed to be 
duly executed if the signature of the testator and the sub- 
scription of the witnesses be made in the margin or on some 
other part of the will opposite or near to such alteration, 
or at the foot or end of or opposite to a memorandum 
referring to such alteration, and written at the end or some 
other part of the will. 

59. A privileged will or codicil may be revoked by the 
testator, by an unprivileged will or codicil, or by any Act ex- 
pressing an intention to revoke it, and accompanied with 
such formalities as would be sufficient to give validity to 
a privileged will, or by the burning, tearing or otherwise 
destroying the same by the testator, or by some person in 
his presence and by his direction, with the intention of 
revoking the same. 

Explanation . — In order to the revocation of a privi- 
leged will or codicil by an act accompanied with such 
formalities as would be sufficient to give validity to a 
privileged will, it is not necessary that the testator should 
at the time of doing that act be in a situation which enti- 
tles him to make a privileged will. 

60 . No unprivileged will or codicil, nor any part 
thereof, which shall be in any manner revoked, shall be 
revived otherwise than by the re-execution thereof, or by 
a codicil executed in manner hereinbefore required, and 
showing an intention to revive the same ; 

and when any will or codicil, which shall be partly 
revoked, and afterwards wholly revoked, shall be revived 
such revival shall not extend to so much thereof as shall 
have been revoked before the revocation of the whole 
thereof, unless an intention to the contrary shall be shown 
by the will or codicil. 

PAET XI. 

Of the OONSTBUOTION OF WlLLS. 


Effect of 
obliteration, 
interlineation 
or alteration, 


in unprivileg* 
ed will. 


Revocation 
of privileged 
will or 
codicil. 


Revival of 
nngrivileged 


Extent of 
revival of 
will or codicil 
partly 

revoked and 
afterwards 
wholly 
revoked. 


61 . It is not necessary that any technical words or wording ot 
terms of art shall be used in a will , but only that the wording 

17 
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Sections 62-68, 

shall be such tliat the intention of the testator can bo Known 
therefrom. 

62 . For the purpose of determining questions as to 
\\hat person or what property is denoted by any words used 
in a will, a court must inquire into every material fact relat- 
ing to the persons who claim to bo interested under such will , 
the property which is claimed as the subject of disposition, 
the circumstances of the testator and of his family, and into 
every fact a knowledge of which may conduce to the right 
application of the words which the testator has used. 

IlliisUations 

(a) A, by hib will, betiueaths 1,000 iupo‘ s to his eldest son, or to 
his youngest grandchild, or to his cousin Mary. A court may make 
inquiry in order to ascertain to what person the description in the 
will applies, 

(5) A, by his will, leaves to B “ his estate called Black Acre.’' It 
may be necessary to take evidence in order to ascertain what the 
subject-matter of the bequest ; that is to say, what estate of the testa- 
tor’s is called Black Acre. 

(c) A, by his will, leaves to B “ the estate which he purchased of 
C.” It may be necessary to take evidence in order to ascertain what 
estate the testator purchased of C. 

63 . Where the words used in the will to designate or 
describe a legatee, or a class of legatees, suflBcicntly show 
what is meant, an error in the name or description shall 
not prevent the legacy from taking effect. 

A mistake in the name of the legatee may be correct- 
ed by a description of him, and a mistake in the description 
of a legatee may be corrected by the name. 

lllutmiions. 

{a) A, bequeaths a legacy ‘‘to Thomas, the second son oi his 
brother John.” The testator has an only brother, named John, who 
has no son named Thomas, but has a second son wdiosc name is 
William. William shall have the legacy. 

ib) A, bequeaths a legacy “ to Thomas, the second son of his 
brother John,” The testator has an only brother named John, 
whose first son is named Thomas, and whose second son is named 
William. Thomas shall have the legacy. 

(c) The testator bequeaths his property “ to A and B, the 
legitimate children of C.” 0 has no legitimate child, but has two 
illegitimate children, A and B, The bequest to A and B takes eSeot, 
although they are illegitimate. 

^ id) The testator gives his residuary estate to be divided among 
his seven children,” and, proceeding to enumerate them, mentions 
six names only. This omission shall not prevent the seventh child 
from taking a share with the others. 
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8ectio7is 64-66. 

^ (e) The testator, having six grandchildren, makes a bequest to 

his six grandchildren, ” and, proceeding to mention them by their 
Christian names, mentions one twice over, omitting another altogether. 

The one whose name is not mentioned shall take a share with the others. 

(/) The testator bequeaths “ 1,000 rupees to each of the three 
children of A. At the date of the will, A has four children. Each of 
these four children shall, if he survives the testator, receive a legacy 
of 1,000 rupees. 

64 . Where any word material to the full expression of 

the meaning has been omitted, it may be supplied by the supplied, 
context* 

Illustration. 

The testator gives a legacy of “ five hundred ” to his daughter A, 
and a legacy of “ five hundred rupees ’ to his daughter B. A shall 
take a legacy of five hundred rupees. 

65 . If the thing which the testator intended to Rejection of 
bequeath can be sufficiently identified from the description particulars in 
of it given in the will, but some parts of the description do oHub^ot!” 
not apply, such parts of the description shall be rejected as 
erroneous, and the bequest shall take efiect. 

lUustratmis. 

(a) A, bequeaths to B “ his marsh lands lying in L, and in the 
occupation of X.” The testator had marsh lands lying in L, but had 
no marsh lands in the occupation of X. The words “ in the occupation 
of X ’’ shall be rejected as erroneous, and the marsh lands of the 
testator lying ih L shall pass by the bequest. 

(b) The testator bequeaths to A “ his zamindari of Eampore. ’’ 

He had an estate at Eampore, but it was a taluk and not a zamindari. 

The taluk passes by this bequest. 

66. If the will mentions several circumstances as de- when part of 
scriptive of the thing which the testator intends to be- may not^N: 
queath, and there is any property of his in respect of which e^oneousf 
all those ciroum&lanoes exist, the bequest shall be considered 

as limited to sut h property, and it shall not be lawful to 
reject any part of the description as erroneous, because the 
testator had other property to which such part of the 
description does not apply. 

Explanation. — In judging whether a case falls within 
the meaning of this section, any words which would be 
liable to rejection under the sixty-fifth section are to be 
considered as struck out of the will. 

Illustratio7is. 

(a) A bequeaths to B his marsh lands lying in L, and in the 
occupation of X. ” The testator had marsh lands lying in L, some of 

17 * 
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Sections 67-69. 

which were in the occupation of X, and some not in tho oocupaiion of 
X. Tho bequest shall be considered as limited to such of the testator’s 
marsh lands lyin^ in L as were in the occupation of X* 

(5) A bequeaths to B “his marsh lands lying in L, an<l in the 
occupation of X, comprising 1,000 bighas of land.” The testator had 
marsh lands lying in L. some of which were in tho occupation of X, 
and some not in the occupation of X. The measurement is wholly 
inapplicable to the marsh lands of either class» or to the w hole taken 
together. The measurement shall bo considered as struck out of the 
will, and such of the testator’s marsh lands lying in L as wore in the 
occupation of X shall alone pass by tho bequest. 

67 . Where tho words of the will are unambiguous, 
but it is found by extrinsic evidence that they admit of 
applications, one only of which can have been intended by 
the testator, extrinsic evidence may be taken to show 
which of these applications was intended. 

Illustrations, 

{a) A man, having two cousins of the name of Mary, bequeaths 
a sum of money to “ his cousin Mary. ” It appears that there are two 
persons, each answering the description in the will That description, 
therefore, admits of two applications, only one of which can liave 
been intended by the testator. Evidence is admissible to show which 
of the two applications was intended. 

(h) A, by his will, leaves to B “bis estate callocl Sultanpur 
Khurd. ’ It turns out that be had two estates called Sultanpur Khurd. 
Evidence is admissible to'show which estate was intended. 

68. Where there is an ambiguity or deficiency on tho 
face of the will, no extrinsic evidence as fco tho intentions 
of the testator shall be admitted. 

Illustraticnis. 

(a) A, man has an aunt Caroline and a cousin Mary, and has 
no aunt of the name Mary- By his will ho bequeaths 1,000 rupees to 
“ his aunt Caroline ” and 1,000 rupees to “ his cousin Mary,” and after- 
wards bequeaths 2,000 rupees to his “ before-mentioned aunt Mary. ” 
There is no person to whom the description given in the will can apply, 
and the evidence is not admissible to show who was meant by “his 
beforementioned aunt Mary.” The bequest is therefore void for 
uncertainty under the seventy-sixth section. 

(&) A, bequeaths 1,000 rupees to , leaving a blank for 

the name of the legatee. Evidence is not admissible to show what 
name the testator intended to insert. 

(c) A, bequeaths to B rupees, or “ his estate of 

Evidence is not admissible to show what sum or what 
estate the testator intended to insert. 

69 . The meaning of any clause in a will is to be 
collected from the entire instrument, and all its parts are 
to be construed with reference to each other ; and for this 
purpose a codicil is to be considered as part of the will. 
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Sections 70-73. 

Illustrations, 

(a) The testator gives to B a specific fund or property- at the 
death of A, and by a subsequent clause gives the whole of his property 
to A. The effect of the several clauses taken together is to vest the 
specific fund or property in A for life, and after his decease in B : it 
appearing from the bequest to B that the testator meant to use in a 
restricted sense the words in whith he describes what he gives to A. 

(b) Where a testator, having an estate one part of wdiich is 
called Black Acre, bequeaths the whole of his estate to A, and in 
another part of his will bequeaths Black Acre to B, the latter bequest 
is to be read as an exception out of the first, as if he had said, “ I give 
Black Acre to B, and all the rest of my estate to A. ” 

0 . General words may be understood in a restricted 
sense where it may be collected from the will that the tes- Sfaers^tooa 
tator meant to use them in a restricted sense; and words sen7e?and^ 
may be understood in a wider sense than that which they 
usually bear, where it may be collected from the other «suai. 
words of the will that the testator meant to use them in 
such wider sense. 


Ilhist rations. 


(a) A testator gives to A “ his farm in the occupation of B,” and 
to 0 oil his marsh lands in L.” Part of the farm in the occupation of B 
consists of marsh lands in L, and the testator also has other march lands 
in L. The general words, “ all his marsh lands in L, ’’ are restricted by 
the gift to A. A takes the whole of the farm in the occupation of B, in- 
cluding that portion of the farm which consists of marsh lands in L. 

(&) The testator(a sailor on ship board) bequeathed to his mother 
his gold ring, butfcons and chest of clothes, and to his friend A (a ship- 
mate) his rod box, clasp-knife and all things not before bequeathed. 
The iestator^s share in a house does not pass to A under this bequest. 

(c) A, by his will, bequeathed to B all his household furniture, 
plate, linen, china, books, pictures and all other goods of whatever kind; 
and afterwards bequeathed to B a specified part of his property. Under 
the first bequest B is entitled only to such articles of the testator’s as 
ai’e of the same nature with the articles therein enumerated. 


71. Where a clause is susceptible of two meanings, which of two 
according to one of which it has some effect, and accord- 

ing to the other it can have none, the former is to be 
preferred. 

72. No part of a will is to be rejected as destitute of if it 

meaning if it is possible to put a reasonable construction rUsoa 

upon it. ^ coBbtrued. 

73. If the same words occur in different parts of the interpreta- 
same will, they must be taken to have been used every- repeated 
where in the same sense, unless there appears an intention 

to the contrary. 
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Sections 74 - 79 . 

74. The intention of the te'^tator is not to be set 
aside because it cannot take effect to the full extent, but 
effect is to be given to it as far as po.ssible. 

Illustration. ' 

The testator by a will made on his death-bod bequeathed all his 
property to G. D. for life, and after his decease to a certain hospital. 
The intention of the testator cannot take effect to its full extent, because 
the gift to the hospital is void under the hundred and fifth section, 
but it shall take effect so far as regards the gift to G. D. 

75. Where two clauses or gifts in a will are irreconcil- 
able so that they cannot possibly stand together, the last 
shall prevail. 

Illustrations. 

{a) The testator by the first clause of his will leaves his estate 
of Eamnagar ” to A, ” and by the last clause of his will leaves it “ to B 
and not to A. ” B shall have it. 

(fc) If a man at the commencement of his will gives liis house 
to A, and at the close of it directs that his house shall be sold and the 
proceeds invested for the benefit of B, the latter disposition shall prevail. 

76. A will or bequest not expressive of any definite 
intention is void for uncertainty. 

Illustration. 

If a testator says — “ I bequeath goods to A or “ I bequeath to 
A ; ” or “I leave to A all the goods mentioned in a schedule, ’’ and no 
schedule is found ; or “ I bequeath ‘ money, ’ wheat, ’ ‘ oil’ ” or the like 
without saying how much, this is void- 

77. The description contained in a will of property 
the subject of gift shall unless a contrary intention appear 
by the will be deemed to refer to and comprise the property 
answering that description at the death of the testator. 

78. Unless a contrary intention shall appear by the 
will a bequest of the estate of the testator shall be con- 
strued to include any property which he may have power 
to appoint by will to any object he may think proper and 
shall operate as an execution of such power ; 

and a bequest of property described in a genei’al man- 
ner shall be construed to include any property to which 
such description may extend which he may have power to 
appoint by will to any object he may think proper and 
shall operate as an execution of such power. 

79. Where property is bequeathed to or for the benefit 
of such of certain objects as a specified person shall appoint 
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Sections 80-81. 

or for the benefit of certain objects in such proportions as 
a specified person shall appoint and the will does not 
provide for the event of no appointment being made ; if 
the power given by the will be not exercised the property 
belongs to all the objects of the power in equal shares. 

lllustrati<yn, 

A, by his will, bequeaths a fund to his wife for her life, and directs 
that at her death it shall be divided among his children in such pro- 
portions as she shall appoint. The widow dies \sithout having made any 
appointment. The fund shall be divided equally among the children. 

80 , Where a bequest is made to the “ heirs ” or 
“ right heirs ’’ or “ relations," or “ nearest relations,” or 
family,” or “ kindred,” or “ nearest of kin,” or “ next of 
kin ” of a particular person, without any qualifying terms, 
and the class so designated forms the direct and indepen- 
dent object of the bequest, the property bequeathed shall 
be distributed as if it had belonged to such person, and be 
had died intestate in respect of it, leaving assets for the 
payment of his debts independently of such property. 


Illustrahons* 

(a) A leaves his property “ to bis own nearest relations.” The 
property goes to those who would be entitled to it if A had died 
intestate, leaving assets for the payment of his debts independently of 
such property. 

{h) A bequeaths 10,000 rupees “to B for his life, and after the 
death of B to his own right heirs.” The legaev after B’s death belongs 
to those who would be entitled to it if it had formed part of A's unbe- 
queathed property. 

(c) A leaves his property to B, but, if B dies before him, to B*s 
next of bin : B dies before A ; the property devolves as if it had 
belonged to B, and he had died intestate, leaving assets for the pay- 
ment of his debts independently of such property. 

id) A leaves 10,000 rupees “ to B for his life, and after his 
decease to the heirs of 0.” The legacy goes as if it had belonged to C, 
and he had died intestate, leaving assets for the payment of his debts 
independently of the legacy. 

81 . Where a bequest is made to the representa- 
tives/’ or ‘‘ legal representatives/’ or personal representa- 
tives/' or executors or administrators ” of a particular 
person, and the class so designated forms the direct and 
independent object of the bequest, the property bequeathed 
shall be distributed as if it had belonged to such person, 
and he had died intestate in respect of it. 


Bequest to 
“ heirs ” tVre, 
of particular 
person with- 
out quality - 
in£r terui'^. 


Bequest to 
** representa- 
tives,*’ &c., of 
Kjparticular 
person. 
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Sections 82-84. 
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Illustration. 

A bequest is made to the “ legal representatives ” ol A- A has 
died intestate and insolvent. B is his administrator. B, is entitled to 
receive the legacy, and shall apply it in the first place to the discharge 
of such part of A’s debts as may remain unpaid : if there be any 
surplus. B shall pay it to those persons who at A’s death would have 
been entitled to receive any property of A’s which niiglit remain after 
payment of his debts, or to the representatives of such persons. 

82 . Where property is bequeathed to any person, he 
is entitled to the whole interest of the testatator therein, 
unless it appears from the will that only a restricted 
interest was intended for him. 

83 . Where property is bequeathed to a person, with 
a bequest in the alternative to another person or to a class 
of persons if a contrary intention does not appear by the 
will, the legatee first named shall be entitled to the legacy, 
if he be alive at the time wdaen it takes effect ; but if ho 
then dead the person or class of persons named in the 
second branch of the alternative shall take the legacy. 


Illustrations* 


Effect'of 
words de- 
scribing a 
class added to 
bequest to a 
person. 


(a) A bequest is made to A or to B« A survives tho testator. 
B takes nothing. 

{h) A bequest is made to A or to B* A dies after the date of 
the will, and before the testator* The legacy goes to B. 

(c) A bequest is made to A or to B. A is dead at the date 
of the will The legacy goes to B. 

{d) Property is bequeathed to A or his heirs. A survives the 
testator. A takes the property absolutely. 

(e) Property is bequeathed to A or his nearest of kin. A dies 
in the lifetime of the testator. Upon the death of the testator the 
bequest to A’s nearest of kin takes effect. 

(/) Property is bequeathed to A for life, and after his death 
to B or his heirs. A and B survive the testator. B dies in A’s life- 
time. Upon A’s death the bequest to the heirs of B takes effect. 

(g) Property is bequeathed to A for life, and after his death to 
B or his heirs, B dies in the testator’s litetime. A survives the 
testator. Upon A’s death the bequest to the heirs of B takes effect* 

84 . Where property is bequeathed bo a person^ and 
words are added which describe a class of persons, but do 
not denote them as direct objects of a distinct and indepen- 
dent gift, such person is entitled to the whole interest of 
the testator therein, unless a contrary intention appears 
by the will. 

Illustrations* 


(a) A bequest is made — 

to A and his children, 
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Sections 85-86. 

to A and his children by his present wife, 

to A and his heirs, 

to A and his heirs of his body? 

to A and the heirs male of his body, 

to A and the heirs female of his body, 

to A and his issue, 

to A and his family, 

to A and his descendants, 

to A and his representatives, 

to A and his personal representatives, 

to A, his executors and administrators. 

In each of these cases, A takes the whole interest which the 
testator had in the property. 

(b) A bequest is made to A and his brothers. A and his 
brothers are jointly entitled to the legacy. 

(c) A bequest is made to A for life, and after his death to his 
issue. At the death of A the property belongs in equal shares to all 
persons who shall then answer the description of issue of A. 

85. Where a bequest is made to a class of persons 

under a general description only, no one to whom the son; nnler 
words of the description are not in their ordinary sense ItaCT^uon 
applicable shall take the legacy. 

86. The word “ children ” in a will applies only to Cons^notion 

lineal descendants in the first degree ; ° 

the word “grandchildren ’’ applies only to lineal des- 
cendants in the second degree of the person whose “ chil- 
dren,” or “ grandchildren,” are spoken of ; 

the words “ nephews ” and “ nieces ” apply only to 
children of brothers or sisters ; 

the words “ cousins,” or “ first cousins,” or “ oousins- 
german,” apply only to children of brothers or of sisters of 
the father or naother of the person whose “ cousins,” or 
“ first cousins,” or “ cousins-german,” are spoken of ; 

the words “ first cousins once removed ” apply only 
to children of cousins-german, or to cousins-german of a 
parent of the person whose “ first cousins once removed ” 
are spoken of ; 

the words “second cousins” apply only to grand- 
children of brothers or of sisters of the grandfather or grand- 
mother of the person whose “ second cousins ” are spoken 
of; 

the words “ issue ” and descendants apply to all 
lineal descendants whatever of the person whose “ issue ” 
or “ descendants ” are spoken of. 

Words expressive of collateral relationship apply alike 
to relatives of full and of half blood. 
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Sections 87-88. 

All words expressive of relationship apply to a child 
in the womb who is afterwards born alive. 

87. In the absence of any intimation to the contrary 
in the will, the term “ child,” “ son,” or “ daughter,” or 
any wordwhich expresses relationship, is to be understood 
as denoting only a legitimate relative, or, where there is 
no such legitimate relative, a person who has acquired, at 
the date of the will, the reputation of being such relative. 

Illmtroiims, 

(a) A, having three children, B, C and 1), of whom B and 
0 are legitimate, and JD is illegitimato, leaves his property to be 
equally divided among his “ children.’’ The property belongs to B and 
0 in equal shares, to the exclusion of D. 

{b) A, having a niece of illegitimate birth, who has acquired the 
reputation of being his niece, and having no legitimate niece, beciueaths 
a sum of money to his niece. The illegitimate niece is entitled to the 
legacy. 

(c) A, having in bis will enumerated his children* atui named 
as one of them B, who is illegitimate, leaves a legacy, to “ his said 
children.” B will take a share in the legacy along with the legitimate 
children, 

id) A leaves a legacy to “ the children of B.” B is dead, and has 
left none but illegitimate children. All those who h<id, at the date ot 
the will, acquired the reputation of being the children of i* are obiects 
of the gift. 

{e) A bequeathed a legacy to “ the children of B.” B never had 
any legitimate child. 0 and D had, at the date of the will, acquired 
the reputation of being children of B. After the date of the will, and 
before the death of the testator, E andF were born, and acquired the re* 
putation of being children of B. Only 0 and D are objects of the i^equest. 

(/) A makes a bequest in favour of his child by a certain woman, 
not his wife. B had acquired, at the date of the will, the reputation of 
being the child of A by the woman designated. B takes the legacy. 

ig) A makes a bequest in favour of his child to be born of a 
woman who never becomes his wife. The bequest is void. 

ill) A makes a bequest in favour of the child of which a certain 
woman, not married to him, is pregnant. The bequest is valid. 

88, Where a will purports to make two bequests to 
the same person, and a question arises whether the testa- 
tor intended to make the second bequest instead of or in 
addition to the first ; if there is nothing in the wdll to 
show what he intended, the following rules shall prevail 
in determining the construction to be put upon the will 
First , — If the same specific thing is bequeathed twice 
to the same legatee in the same will, or in the will and again 
in a codicil, he is entitled to receive that specific thing only. 

Second , — Where one and the same will or one and the 
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the same person of the same quantity or amount of any- 
thing, he shall be entitled to one such legacy only. 

Third. — Where two legacies, of unequal amount, are 
given to the same person in the same will, or in the same 
codicil, the legatee is entitled to both. 

Fourth.— Yfhexe two legacies, whether equal or un- 
equal in amount, arc given to the same legatee, one by a 
will and the other by a codicil, or each by a different 
codicil, the legatee is entitled to both legacies. 

Explanation . — In the four last rules, the word “ will ” 
does not include a codicil. 

Ill u&U at ions. 

(a) A, having ten shares, and no more, in the Bank of Bengal, 
made his will, which contains near its commencement the words “I 
bequeath my ten shares in the Bank of Bengal to B. After othei 
bequests, the will concludes with the words ** and I bequeath my ten 
shares in the Bank of Bengal to B. ” B is entitled simply to receive 
A's ten shares in the Bank of Bengal. 

{h) A, having one diamond ring, which was given him by B, be- 
queathed to C the diamond ring which was given him by B. A afterwards 
made a codicil to his will, and thereby, after giving other legacies, he 
bequeathed to C the diamond ring which was given him by B, C can 
claim nothing except the diamond ring which was given to A by B. 

(c) A, by his will, bequeaths to B the sum of 5,000 rupees and 
afterwards, in the same will, repeats the bequest in the same words. 
B is entitled to one legacy of 5,000 rupees only. 

(d) A, by his will, bequeaths to B the sum of 6,000 rupees, 
and afterwards, by the same will, bequeaths to B the sum of 6,000 
rupees. B is entitled to 11,000 rupees. 

ie) A, by his will, bequeaths to B 6,000 rupees, and by a 
codicil to the will, he bequeaths to him 5,000 rupees. B is entitled 
to receive 10,000 rupees, 

{/) A, by one codicil to his will, bequeaths to B 6,000 rupees, 
and by another codicil, bequeaths to him 6,000 rupees. B is entitled 
to receive 11,000 rupees. 

ig) A, by his will, bequeaths 500 rupees to B because she 
was his nurse and in another part of the will bequeaths 500 rupees 
to B “ because she went to England with his children. B is entitled 
to receive 1,000 rupees. 

{h) A, by his will, bequeaths to B the sum of 5,000 rupets, 
and also, in another part of the will, an annuity of 400 rupees, B is 
entitled to both legacies, 

U) A, by his will, bequeaths to B the sum of 6,000 rupees, 
and also bequeaths to him the sura of 5,000 rupees if he shall attain 
the age of 18, B is entitled absolutely to one sum of 5,000 rupees, 
and takes a contingent interest in another sum of 5,000 rupees, 

89. A residuary legatee may be constituted by any 
words that show an intention on the part of the testator 


Constitution 
of residuary 
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Property to 
which resi- 
duary legatee 
entitled. 


Time of vest- 
ing legacy 
in general 
terms. 


In what 
case legacy 
apses. 


Sections 90-9‘2. 

that the person designated shall take t.he stirphis or residue 
of his property. 

{a) A makeb her will, consisting oi several testainontai) pa- 
pers, in one ol which are contained the tollowing words:— I tliink 
there will be something left, after all funeral expenses, etc., to givt* to 
B, now at school, towards equipping him to an^ profession ho niuj^ 
hereafter be appointed to. ’’ B is constituted residuary legatee. 

{h) A makes his will, with the following passage at tlio on<l of 
it : — “ I believe there will be found sufficient in my banker’s hands to 
defray and discharge my debts, which I hereby desire B to do, and keep 
the residue for her own use and pleasure. ” B is consitutoil the 
residuary legatee. 

(c) A bequeaths all his property to B, except ceitain stocks 
and funds, wdiich he bequeaths to C. B is the residuary legatee. 

90. Under a residuary bequest, the legatee is entitled 
to all property belonging to the testator at the time of his 
death, of which he has not made any other testamentary 
disposition wdiioh is capable of taking effect. 

Illustration. 

A, by his will, bequeaths certain legacies, one of whioii is void 
under the hundred and fifth section, and another lapses by the death 
of the legatee. He bequeaths the residue of his property to B. After 
the date of his will, A purchases a zamindari, which belongs to him at 
the time of his death. B is entiled to the two legacies and the zamin- 
dari as part of the residue. 

91. If a legacy be given in general terms, without 
specifying the time when it is to be paid, the legatee has 
a vested interest in it from the day of the death of the 
testator and if he dies without having received it, it shall 
pass to his representatives. 

92. If the legatee does not survive the testator, the 
legacy cannot take eSect, but shall lapse and form part of 
the residue of the testator’s property, unless it appear by 
the will that the testator intended that it should go to 
some other person. 

In order to entitle the representatives of the legatee 
to receive the legacy, it must be proved that he survived 
the testator. 

IllustraUons. 

ia) The testator bequeaths to B “ 500 rupees Mh5chBowo,s 
him. ” B dies before the testator ; the legacy lapses. 

(b) A bequest is made to A and his children. A dies before 
the testator, or happens to be dead when the mil is made. The legacy 
to A and his children lapses. 
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U‘) A lrpc> ib j^ivon io A, umi, iii case ol his (l\inj4 hoiort flie 
testator, to B. A dies before the testaior. The kMaey ^ots io B, 

{d) A Sinn oi money is })oquoatlu‘tl to A lor lilo, an<l alter hi- 
death to B. A dies in the lifetime ol (ho testator: sunn (»s (In* 

testator. The bequest to B takes efiect . 

(c) A sunu ol money is bequeathed to A on his complotiivi liis 
eighteenth year, and, in case ho should die before he coniplefe^ Ins 
eighteenth year, and, in case ho should die befou' he complr^k's liis 
eighteenth year, to B. A completes his cighte<uit}i .\eiu, and dies in 
the lifetime of the testator. The legae:^ to A lapses, and <1 k‘ l>(‘(|Ui‘st 
to B does not take effect. 

(/) The testator and tiic legatee perished iufhesameslnpwiefk. 
There is nO evidence to show which died first. Tlie legney will lapse. 

93* If a legacy be given to two persons jointly, and 
one of them die before the testator, the oilier legatc'e lakes 
the whole. 

IUmtrafio)L 

The legacy ib simply to A and B. A dies hoiore tiie testator. B 
takes the loagcy. 

94. But where a h'gacy is given to l(‘gatee8 in words 
which show that the testator intended to give them 
distinct shares of it, then if any legatee die before the 
testator, so much of the legacy as was intended for him 
shall fall into the residue of the testators' iiropcrty. 

Illifstratfon, 

Asumofmonoy is bequeathed fo A» B and C, fo lu‘ c<|uall> 
divided among them- A dies nefoi^o the testator. B and 0 slvall onh 
take so much as they would have had if A had survi\t‘d fhc f(‘s(alor. 

95. Whore the share Dial lapses is a part of the 
general residue bequeathed by the will, that shan* shall 
go as undisposed of. 

IliiisifatioH. 

The testator bequeaths the residue oi his cbtate (o A, H and (\ 
to be equally divided hotwxeii tlien*. A dies before the (cstafor. His 
one*third of the residue goes as undisposed of. 

96. Whore a bequest, shall havt! boon iiiadi* to any 

child or other lineal descendant of the testator, ;ind tiu' 
legatee shall die in the lifc-tiiue of the hut any 

lineal descendant of his shall survive the tf'stiUor, the 
bequest shall not lapse, hut shall take <‘(k>cl as if the 
death of the legatee bad happened iiniiK'diately after the 
death of the testator, unless a contrary intention shall 
appear by the will. 

Iflasinttion, 

A makes hw ^\iU, which lie hcqueitths ,i sum of iitoncj to hw 


nn{ Iaph* if 
nin* of tuo 
|(unt Itj'atth'- 
tlii* ht loi o 
tt sf itior. 


ElTt ct iii 
word , how 
lup tt itntoni’ 
intention to 
g iV(‘ <U f met 
fitmn «. 


Whi n |ji|i t di 

ridmrt' goih 0 
undupoi-i d 
ot. 


VUun 

tplOit t«» tih 

tatw’ cluhl 
nr lun 9l <h\ 
andant d<« 
in t Jup f tm 
hi , ih ilh in 
* 

Uft'intio 
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Bequest to A 
for benefit of 
B does not 
lapse by A’s 
death 


Survivorship 
in case ot 
bequest to 
described 
class. 


Herlions 07-08. 

son B for his own absolute use aiul benolit. IS dus bofor*' A, h'avintf 
a son C who suruves A, and having made his will wheivliy hf> be- 
queaths all his property to his widow D. The uioiuw guts tu lb 

9 . Where a bequest is made to one person for the 
benefit of another, the legacy does not lapse by the deiith, 
in the testator’s lifetitno, of tho persmi to whoiii the 
bequest is made. 

98. Where a bequest is made simply to a described 
class of persons, the thing hefiueafched shall go only to 
such as shall be alive at the testator’s death. 

Exception . — If property is bequeathed to a, class of 
persons described as standing in a particular degree of 
kindred to a specified individual, but their posst'ssiou of it 
is deferred until a time later than tho death of tho tc'stator, 
by reason of a prior bequest or otherwise, the property 
shall at that time go to such of them as shall bo then 
alive, and to the representatives of any of them who have 
died since the death of tho testator. 

lUiistratwm, 

(а) A bequeaths 1,000 rupees to the children of B without 
saying when it is to be distributed among them. B had died previous 
to the dale ot the will, leaving three children, G, D, and K. Ifl died after 
the date of the will, but before tho death ol A. 0 and D survivo A. 
The legacy shall belong to 0 and D, to the exclusion of the ropreson- 
tatives of E, 

(б) A bequeaths a legacy to the children of B. At tho time of 
the testator’s death, B has no children. The bo<iuest is void. 

(c) A lease for years ^o£ a house was boqueaihccUo A for his life, 
and after his decease to the'children of B. At the death of tho testator, 
B had two children living, 0 and D ; and he never had any other child. 
Afterwards, during the lifetime of A, 0 died, leaving B his executor. 
D has survived A. D and B are jointly entitled to so much of the 
leasehold term as remains unexpired. 

{d) A sum of money was bequeathed to A for her life, and after 
her decease to the children of B. At the death of the testator, B had 
two children living, 0 and D, and after that event, two children, B and 
F, were born to B, C and E died in the lifetime of A , 0 having made 
a will, E having made no will. A has died, leaving D and F surviving 
her. The legacy is to be divided into four equal parts, one of wliioh 
is to be paid to the executor of C, one to D, one to the administrator 
of B, and one to F. 

(e) A bequeaths one-third of his lands to B for his life, and 
after bis decease to the sisters of B. At the death of the testator, B 
had twosisters living, 0 and D, and after that event another sister B was 
born. 0 died during the life of B ; D and B have survived B. One-third 
of A’s lands belongs to D, E and the representatives of C, in equal shares. 

if) A bequeaths 1,000 rupees to B for life, and after his death 
equally among the children of 0. Up to the death of B, C had not 

rrt, I 1. il .. T> 
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SeGiioih 99. 

ib) A bequeaths 1,000 rupees to “ all the children born or to bo 
born of B, to be divided among them at the death of C. At the death 
of the testator, B has two children living, D and E. After the death ot 
the testator, but in the lifetime of G, two other children, E and G, are 
bom to B. After the death of C, another child is born to B. The 
legacy belongs to D, E, E and G, to the exclusion of the afterborn 
child of B. 

(c) A bequeaths a fund to the children of B, to be divided among 
them when the eldest shall attain majority. At the testator’s death 
B had one child living, named C. He aftei wards had two other 
children, named D and E. E died, but 0 and D were living when C 
attained majority. The fund belongs to C, D and the representatives 
ot E, to the exclusion of any child who may be born to B after C’s 
attaining maiority. 

PART XIT. 

Of Void Bequesis. 

99. Where a bequest is made to a person by a parti- 
cular description, and there is no person in existence at the 
testator's death who answers the description, the bequest 
is void. 

Exception , — If property is bequeathed to a person 
described as standing in a particular degree of kindred to a 
specified individual, but bis possession of it is deferred until 
a time later than the death of the testator, by reason of a 
prior bequest, or otherwise ; and if a person answering the 
description is alive at the death of the testator, or comes 
into existence between that event and such later time, the 
property shall, at such later time, go to that person, or, if 
he be dead, to his representatives. 

Ilhairations* 

in) A bequeaths 1,000 rupees to the eldest son of B. At the 
death of the testator* B has no son. The bequest is void. 

[h) A bequeaths 1,000 lupees to B for life, and after his death to 
the eldest son of 0. At the death of the testator, 0 had no son. After- 
wards, during the life of B, a son is bom to 0. Upon B’s death, the 
legacy goes to O’s son. 

(c) A bequeaths 1,000 rupees to B for life, and after his death 
to the eldest son of 0, At the death of the testator, 0 had no son ; 
afterwards, during the life of B, a son, named D, is born to C. D dies, 
then, B dies. The legacy goes to the representative of D. 

{d) A bequeaths his estate of Greenacre to B for life, and at his 
decease to the eldest son of 0. Dp to the death of B, 0 has had no 
son. The bequest to O's eldest son is void. 

(e) A bequeaths 1,000 rupees to the eldest son of C, to be paid 
to him after the death of B. At the death of the testator, 0 has no son, 
but a son is afterwards bom to him during the life of B and is alive 


Bequest to 
person by 
particular 
description 
who is not iu 
existence at 
testator’s 
death. 
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Sections 100-101. 


Bequest to 
person not in 
existence at 
testator’s 
death, sub- 
ject to prior 
bequest. 


100, Where a bequest is made to a person not in 
existence at the time, of the testator's death, subject to a 
prior bequest contained in the will, the later bequest shall 
be void, unless it comprises the whole of the remaining 
interest of the testator in the thing bequeathed. 


Illustrations, 

(a) Property is bequeathed to A for his life, and after his death 
to his eldest son for life and after the death of the latter to his eldest 
son. At the time of the testator's death, A has no son. Here the 
bequest to A*s eldest son is a bequest to a person not in existence at the 
testator’s death. It is not a bequest of the whole interest that remains 
to the testator. The bequest to A’s eldest son for his life is void. 

{b) A fund is bequeathed to A for his life, and after his death to 
bis daughters. A survives the testator. A has daughters, some of 
whom were not in existence at the testator’s death. The bequest to 
A’s daughters comprises the whole interest that remains to the test- 
ator in the thing bequeathed. The bequest to A’s daughters is valid. 

(c) A fund is bequeathed to A for his life, and after his death to 
his daughtersi with a direction that, if any of them marries under the 
age of eighteen, her portion shall be settled so that it may belong to 
herself for life, and may be divisible among her children after her death. 
A has no daughters living at the time of tlie testator’s death, but has 
daughters born afterwards who survive him. Hero the direction for a 
settlement has the effect, in the case of each daughter who marries 
under eighteen, of substituting for the absolute bequest to her a bequest 
to her merely for her life; that is to say, a bequest to a person not 
in existence at the time of the testator’s death of something which is 
less than the whole interest that remains to the testator in the thing 
bequeathed. The direction to settle the fund is void. 

(d) A bequeaths a sum of money to B for life, and directs that 
upon the death of B the fund shall be settled upon his daughters, so 
that the portion of each daughter may belong to herself for life, and 
may be divided among her children after her death. B has no daughter 
living at the time of the testator’s death. In this case the only bequest 
to the daughters of B is contained in the direction to settle the fund, 
and this direction amounts to a bequest, to persons not yet born, of a 
life-interest in the fund, that is to say, of some thing which is less than 
the whole interest that remains to the testator in the thing bequeathed. 
The direction to settle the fund upon the daughters of B is void. 

Enie against 101. No bequesfc is valid whereby the vesting of tho 
perpetoity. bequeathed may be delayed beyond the lifetime of 

one or more persons living at the testator’s decease, and 
the minority of some person who shall be in existence at 
the expiration of that period, and to whom, if he attains 
full age, the thing bequeathed is to belong. 

Illustrations, 

(a) A fund is bequeathed to A for his life ; and after his death to 
"R for his life ; and after B’s death to such of the sons of B as shall first 
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Section 102. 

who shall first attain the age of 25 may be a son born after the death of 
the testator; such son may not attain 25 until more than 18 years have 
elapsed from the death of the longer liver of A and B ; and the vesting 
of the fund may thus be delayed beyond the lifetime of A and B and 
the minority of the sons of B. The bequest after B’s death is void. 

(5) A fund is bequeathed to A for his life, and after his death to 
B for his life, and after B’s death to such of B's sons as shall first 
attain the age of 26. B dies in the lifetime of the testator, leaving one 
or more sons. In this case the sons of B are persons living at the time 
of the testator’s decease, and the time when either of them will attain 
25 necessarily falls within his own lifetime. The bequest is valid. 

(c ) A fund is bequeathed to A for his life, and after his death to 
B for his life, with a direction that after B’s death it shall be divided 
among such of B’s children as shall attain the age of 18, but that if no 
child of B shall attain that age, the fund shall go to C. Here the time 
for the division of the fund must arrive at the latest at the expiration 
of 18 years from the death of B, a person living at the testator’s decease. 
All the bequests are valid, 

id) A fund is bequeathed to trustees for the benefit of the test- 
ator’s daughters, with a direction that, if any of them marry under age, 
her share of the fund shall be settled so as to devolve after her death 
upon such of her children as shall attain the age of 18. Any daughter 
of the testator to whom the direction applies must be in existence at 
his decease, and any portion of the fund which may eventually be 
settled as directed must vest not later than 18 years from the death 
of the daughter whose share it was. All these provisions are valid, 
102. If a bequest is made to a class of persons, with 
regard to some of whom it is inoperative by reason of the 
rules contained in the two last preceding sections, or either 
of them, such bequest shall be [void in regard to those 
persons only and not in regard to the whole class.] 

Illustrations. 

(a) A fund is bequeathed to A for life, and after his death to all 
his children who shall attain the age of 25. A survives the testator, 
and has some children living at the testator’s death. Each child of A’s 
living at the testator’s death must attain the age of 26 (if at all) within 
the limits allowed for a bequest. But A may have children after the 
testator’s decease, some of whom may not attain the age of 25 until 
more than 18 years have elapsed after the decease of A. The bequest 
to A’s children, therefore, is inoperative as to any child born after the 
testator’s death ; [and in regard to those who do not attain the age of 
25 within 18 years after A’s death, but is operative in regard to the 
other children of A.] 

(5) A fund is bequeathed to A for his Me* and after his death to 
B, 0, D and all other children of A who shall attain the age of 25. 
B, 0, D are children of A living at the testator’s decease. In all 
other respects the case is the same as that supposed in illustration (a), 
[Although the mention of B, C and D does not prevent the bequest 
from being regarded as a bequest to a class, it is not wholly void. It 
is operative as regards any of the children B, C or D, who attains the 
age of 25 within 18 year s after A’s death.] 
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Effect of 
direction for 
accumulation. 


• Sections 103-104. 

[ 103 . Where by reason of any of the rules contained 
in sections 100 and 101 any bequest in favour of a person 
or of a class of persons is void in regard to such person or 
the whole of such class, any bequest contained in the same 
will and intended to take efiect after or upon failure of 
such prior bequest is also void.] 

Illustrations. 

{a) A fund is bequeathed to A for his life, and after his death 
to such of his SODS as shall hist attain the age of 25, for his life, and 
after the decease of such son to B. A and B survive the testator. The 
bequest to B is intended to take effect after the bequest to such of the 
sons of A as shall first attain the age of 25, which bequest is void under 
Section 101. The bequest to B is void. 

(b) A fund is bequeathed to A for his life, and after his death to 
such of his sons as shall first attain the age of 25, and, if no son of A 
shall attain that age, to B. A and B survive the testator. The bequest 
to B is intended to take effect upon failure of the bequest to such of 
A’s sons as shall first attain the age of 25, which bequest is void under 
Section 101. The bequest to B is void. 

§ 104 . (1) Where the terms of a will direct that the 
income arising from any property shall be accumulated 
either wholly or in part during any period longer than a 
period of eighteen years from the death of the testator, 
such direction shall, save as hereinafter provided, be void 
to the extent to which the period during which the 
accumulation is directed exceeds the aforesaid period, and 
at the end of such period of eighteen years the property 
and the income thereof shall be disposed of as if the period 
during which the accumulation has been directed to be 
made had elapsed. 

(2) This section shall not affect any direction for 
accumulation for the purpose of — 

(i) the payment of the debts of the testator or the 

other person taking any interest under the 
will, or 

(ii) the provision of portions for children or remoter 

issue of the testator or of any other person 
taking any interest under the will, or 

(iii) the preservation or maintenance of any property 

bequeathed ; 

and such direction may be made accordingly.! 

[ ] Snbstitnted for the original by sub-section (2) of Section 4 of Act XVII of 1988, 

§ § Substituted for the original para by sub-seotjon (S) of Section 4 of Act XVII 
of 1988, 
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Sections 105-106. 

106 . No man having a nephew or niece or any nearer Bequest to 
relative shall have power to bequeath any property to chantSfi^ 
religious or charitable uses, except by a will executed not 
less than twelve months before his death, and deposited 
within six months from its execution in some place pro- 
vided by law for the safe custody of the wills of living 
persons. 

lllustmtim. 

A having a nephew makes a bequest by a will not executed nor 
deposted as required — 

for the relief of poor people ; 

for the maintenance of sick soldiers ; 

for the erection or support of a hospital ; 

for the education and preferment of orphans ; 

for the support of scholars ; 

for the erection or support of a school ; 

for the building and repairs of a bridge ; 

for the making of roads ; 

for the erection or support of a church ; 

for the repairs of a church ; 

for the benefit of ministers of religion ; 

for the formation or support of a public garden. 

All these bequests are void, 

PAET XIII. 

Op the Vesting of Legacies. 

106 . Where by the terms of a bequest the legatee is pateofveBt- 
not entitled to immediate possession of the thing wfenpa|“^ 
- bequeathed a right to receive it at the proper time shall, 
unless a contrary intention appears by the will become postponed, 
vested in the legatee on the testator’s death, and shall pass 
to the legatee’s representatives if he dies before that time 
and without having received the legacy. 

And in such eases the legacy is from the testator’s 
death said to be vested in interest. 

Exflanation . — An intention that a legacy to any per- 
son shall not become vested in interest in him is not to be 
inferred merely from a provision whereby the payment or 
possession of the thing bequeathed is postponed, or whereby 


ifi* 
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Section 307. 

a prior interest therein is bequeathed to some other person, 
or whereby the income arising from the fund bequeathed 
is directed to be accumulated until the time of payment 
arrives, or from a provision that, if a particular event shall 
happen, the legacy shall go over to another person. 

Illustrations. 

(a) A bequeaths to B 100 rupees, to be paid to him at the 
death of 0. On A’s death the legacy becomes vested in interest in B, 
and if he dies before 0, his representatives are entitled to tho legacy. 

(b) A bequeaths to B 100 rupees, to be paid to him upon his 
attaining the age of 18. On A’s death the legacy becomes vested in 
interest in B. 

(c) A fund is bequeathed to A for life, and after his death to B. 
On the testator’s death the legacy to B becomes vested in interest in B. 

id) A fund is bequeathed to A until B attains the age of 18, and 
then to B. The legacy to B is vested in interest from the testator’s 
death. 

(e) A bequeaths the whole of his property to B upon trust to pay 
certain debts out of the income, and then to make over the fund to 0. 
At A’s death the gift to 0 becomes vested in interest in him. 

if) A fund is bequeathed to A, B and C in equal shares, to be 
paid to them on their attaining the age of 18 respectively, with a 
proviso that, if all of them die under the age of 18, the legacy shall 
devolve upon D. On the death of the testator, the shares vest in 
interest in A, B and 0, subject to be divested in case A, B and C, shall 
all die under 18, and, upon the death of any of them (except the last 
survivor) under the age of 18, his vested interest passes, so subject, to 
his representatives. 

107 . A legacy bequeathed in case a specified uncer- 
tain event shall happen does not vest until that event 
happens. 

A legacy bequeathed in case a specified uncertain 
event shall not happen does not vest until the happening 
of that event becomes impossible. 

In either case, until the condition has been fulfilled, 
the interest of the legatee is called contingent. 

Exception . — Where a fund is bequeathed to any 
person upon his attaining a particular age, and tho will 
also gives to him absolutely the income to arise from the 
fund before he reaches that age, or directs the income, or 
so much of it as may be necessary, to be applied for his 
benefit, the bequest of the fund is not contingent. 

Illustrations* 

ia) A legacy is bequeathed to D in case A, B and C shall all dio 
under the age of 18. D has a contingent interest in the legacy until 
Ay B and 0 all die under 18 or one of them attains that age* 



1865.] 


SUCCESSION 


277 


Section 108. 


{h) A sum of money is bequeathed to A “ in case he shall attain 
the age of 18,” or, “ when he shall attain the age of 18.” A’s interest 
in the legacy is contingent until the condition shall be fulfilled by his 
attaining that age. 

(c) An estate is bequeathed to A for life, and after his death to 
B, if B shall then be living ; but if B shall not be then living, to C. A, 
B and C survive the testator. B and C each take a contingent interest 
in the estate until the event which is to vest it in one or in the other 
shall have happened. 

(d) An estate is bequeathed as in the case last supposed. B 
dies in the lifetime of A and C. Upon the death of B, C acquires a 
vested right to obtain possession of the estate upon A’s death. 

(e) A legacy is bequeathed to A when he shall attain the age of 
18, or shall marry under that age with the consent of B, with a 
proviso that, if she shall not attain 18, or marry under that age with 
B’s consent the legacy shall go to C. A and C each take a contingent 
interest in the legacy. A attains the age of 18. A becomes absolutely 
entitled to the legacy, although she may have married under 18 without 
the consent of B. 

(/) An estate is bequeathed to A until he shall marry, and after 
that event to B. B’s interest in the bequest is contingent until the 
condition shall be fulfilled by A’s marrying. 

(g) An estate is bequeathed to A until he shall take advantage 
of the Act for the Belief of Insolvent Debtors, and after that event 
to B. B’s interest in the bequest is contingent until A takes advantage 
of the Act. 

(/i) An estate is bequeathed to A if he shall pay 600 rupees to 
B. A’s interest in the bequest is contingent until he has paid 600 rupees 
to B. 

U) A leaves his farm of Sultanpur Khurd to B, if B shall 
convey his own farm of Sultanpur Buzurg to 0. B’s interest in the 
bequest is contingent until he has conveyed the latter farm to 0. 

(j) A fund is bequeathed to A if B shall not marry C within five 
years after the testator’s death. A’s interest in the legacy is contingent 
until the condition shall be fulfilled by the expiration of the five years 
without B’s having married 0, or by the occurrence, within that period, 
of an event which makes the fulfilment of the condition impossible. 

(k) A fund is bequeathed to A if B shall not make any provision 
for him by will. The legacy is contingent until B’s death. 

(l) A bequeaths to B 500 rupees a year upon his attaining the 
age of 18, and directs that the interest, or a competent part thereof, 
shall be applied for his benefit until he reaches that age. The legacy 
is vested. 

M A bequeaths to B 500 rupees when he shall attain the age 
of 18, and directs that a certain sum, out of another fund, shall be 
applied for his maintenance until he arrives at that age. The legacy 
is contingent- . 

108 . Where a bequest is made only to such members 
of a class as shall have attained a particular age, a person 
who has not attained that age cannot have a vested 
interest in the legacy. 


Vesting of 
interest in 
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Sections 109-111. 

Illustration. 

A fund is bequeathed to such of the children of A as shall attain 
the age of 18, with a direction that, while any child of A shall be under 
the age of 18, the income of the share, to which it may he presumed 
he will be eventually entitled, shall be applied for his maintenance and 
education. No child of A who is under the age of 18 has a vested 
interest in the bequest. 

PAET XIV. 

Of Onerous Bequests. 

109 . Where a bequest imposes an obligation on the 
legatee, he can take nothing by it unless he accepts it fully. 

Illustration. 

A having share in (X), a prosperous joint stock company, and also 
shares in (Y), a joint stock company in difficulties, in respect of which 
shares heavy calls are expected to be made, bequeaths to B all his 
shares in joint stock companies. B refuses to accept the shares in 
(Y). He forfeits the shares in (X). 

110 . Where a will contains two separate and inde- 
pendent bequests to the same person, the legatee is at 
liberty to accept one of them and refuse the other, although 
the former may be beneficial and the latter onerous. 

Illustration, 

A having a lease for a term of years of a house at a rent wlsicli he 
and his representatives are bound to pay during the term, and which 
is higher than the house can be let for, bequeaths to B the lease and a 
sum of money. B refuses to accept the lease. He shall not by this 
refusal forfeit the money. 


PART XV. 

Op Contingent Bequests. 

111 . Where a legacy is given it a specified uncertiain 
event shall happen, and no time is mentioned in the will 
for the occurrence of that event, the legacy cannot take 
effect unless such event happens before the period when 
the fund bequeathed is payable or distributable. 

Illustrations. 

(а) A legacy is bequeathed to A, and in case of his death, to B. 
If A survives the testator, the legacy to B does not take effect. 

(б) A legacy is bequeathed to A, and in case of his death 
■wilhout children, to B. If A survives the testator or dies in his 
Kfetime leaving a child, the legacy to B does not take effect. 
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Sections 112-114, 

(o) A legacy is bequeathed to A ’when and if he attains the age 
of 18, and in case of his death, to B. A attains the age of 18. The 
legacy to B does not take eifect. 

id) A legacy is bequeathed to A for life, and after his death to 
B, and in case of B*s death without children,” to C. The words “ in 
case of B's death without children ” are to be understood as meaning 
in case B shall die without children daring the lifetime of A. 

(®) A legacy is bequeathed to A for life, and after his death to 
B and, in case of B’s death,” to 0. The words “incase of B*s death” 
are to be considered as meaning “in case B shall die in the lifetime 
of A 

112. Where a bequest is made to such of certain 
persons as shall be surviving at some period, but the exact tafn p^ersons 
period is not specified, the legacy shall go to such of them surviviLg^t 
as shall be alive at the time of payment or distribution, 

unless a contrary intention appear by the will. ^ eci e , 

Illustrations, 

(а) Property is bequeathed to A and B, to be equally divided 
between them, or to the survivor of them. If both A and B survive 
the testator, the legacy is equally divided between them. If A dies 
before the testator and B survives the testator, it goes to B. 

(б) Property is bequeathed to A for life, and after his death to 

B and 0, to be equally divided between them, or to the survivor of 
them. B dies during the life of A ; 0 survives A. At A*s death the 
legacy goes to 0. ' 

(c) Property is bequeathed to A for life, and after his death to 
B and C, or the survivor, with a direction that, ii B should not survive 
the testator, his children are to stand in his place. C dies during 
the life of the testator ; B survives the testator, but dies in the life- 
time of A. The legacy goes to the representative of B. 

(d) Property is bequeathed to A for life, and after his death to 
B and C, with a direction that, in case either of them dies in the 
lifetime of A, the whole shall go to the survivor. B dies in the life- 
time of A, Afterwards C dies in the lifetime of A. The legacy goes 
to the representative of C. 

PAET XVI. 

Of Conditionax Bequests. * 

113. A bequest upon an impossible condition is void. Bequest 

upon 

Illustrattons. possible con* 

(a) An estate is bequeathed to A on condition that he shall 
walk one hundred miles in an hour. The bequest is void. 

(b) A bequeaths 600 rupees to B on condition that he shall 
marry A^s daughter* A’s daughter was dead at the date of the will. 

The bequest is void. 

114. A bequest upon a condition, the fulfilment of 

wbioh would be contrary to law or to morality, is void. or immoral 

condition. 
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Seeiions 115-116. 


Illustrations. 

(a) A bequeaths (500 rupees to B on condition that he shall 
murder C. The bequest is void. 

{b) A bequeaths 5,000 rupees to his niece if she will desert 
her husband. The bequest is void. ^ /. t 

115. Where a will imposes a condition to bo fulniled 
precedent to before the legatee can take a vested interest in the thing 
i^acy®' bequeathed, the condition shall be considered to hayo been 
fulfilled if it has been substantially complied Avith. 


Bequest to A, 
andi on 
failure of 
prior bequest, 
to B. 


lUustratimzs, 

(a) A legacy is bequeathed to A on condition that he shall 
marry with the consent of B, C, D and B. A marries witli the written 
consent of B. C is present at the marriage. D sends a present to A 
previous to the marriage. E has been personally informed by A of 
his intentions, and has made no objection. A has fulfilled the 
condition. 

(h) A legacy is bequeathed to A on condition that he shall 
marry with the consent of B, C and D. 1) dies A marries with the 
consent of B and C. A has fulfilled the condition. 

(c) A legacy is bequeathed to A on condition that he shall 
marry with the consent of B, C and D. A marries in the lifetime of 
B, G and D, with the consent of B and C only. A has not fulfilled 
the condition. 

(d) A legacy is bequeathed to A on condition that he shall 
marry with the consent of B, 0 and D. A obtains the unconditional 
assent of B, 0 and D to bis marriage with E. Afterwards B, C and 
D capriciously retract their consent, A marries E. A has fulfilled 
the condition. 

(c) A legacy is bequeathed to A on condition that he shall 
marry with the consent of B, C and D. A marries without the con- 
sent of B, 0 and D, but obtains their consent after tlic marriage. A 
has not fulfilled the condition. 

(/) A makes his will, whereby he bequeaths a sum of money 
to B, if B shall marry with the consent of A's oxoeutoi‘s. B marries 
during the lifetime of A, and A afterwards expresses his approbation 
of the marriage. A dies. The bequest to B takes efi'ect. 

(g) A legacy is'bequeatbed to A if he executes a certain document 
within a time specified in the will. The document is executed by A 
within a reasonable time, but not within the time specified in the 
will. A has not performed the condition, and is not entitled to receive 
the legacy. 

116, Where there is a bequest to one person and a 
bequest of the same thing to another, if the prior bequest 
shall fail, the second bequest shall take effect upon the 
failure of the prior bequest, although the failure may not 
have occurred in the manner contemplated by the testator. 


Illustrations. 

(a) A bequea’ths a sum of money to his own children surviving 
him, and, if they all die under 18 to B. A dies without having ever 
,, , had a child. The bequest to B takes effect. 
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Sections 117-118. 

{b) A 1j6c[ue&ths a suia of money to B, on condition that he 
shall execute a certain document within three months after A’s death, 
and, if he should neglect to do so, to C. B dies in the testator’s 
lifetime. Tlio bequest to C tahes effect. 

117. Where the will shows an intention that the se- 
cond bequest shall take effect only in the event of the first 
bequest failing in a particular manner, the second bequest 
shall not take effect unless the prior bequest fails in that 
particular manner. 

Illustration. 

A makes a bequest to his wife, but, in case she should die in his 
lifetime, bequeaths to B that which he had bequeathed to her. A 
and his wife perish together, under circumstances which make it 
impossible to prove that she died before him. The bequest to B does 
not take effect. 

118. A bequest may be made to any person with the 
condition superadded that in case a specified uncertain 
event shall happen, the thing bequeathed shall go to ano- 
ther person ; or, that in case a specified uncertain event 
shall not happen, the thing bequeathed shall go over to 
another person. 

In each case the ulterior bequest is subject to the 
rules contained in Sections 107, 108, 109, 110, 111, 112, 
113, 114, 116, 117. 

Illustrations. 

(а) A sum of money is bequeathed to A, to be paid to him at 

the age of 18, and, if he shall die before he attains that age, to B. A 
takes a vested interest in the legacy, subject to be divested and to go 
to B in case A shall die under 18. ^ 

(б) An estate is bequeathed to A with a proviso that if A shall 
dispute the competency of the testator to make a will, the estate shall 
go to B. A disputes the competency of the testator to make a will. 
The estate goes to B, 

(c) A sum of money is bequeathed to A for life, and after his 
death to B, but if B shall then be dead, leaving a son, such son is to 
stand in the place of B. B takes a vested interest in the legacy, 
subject to be divested if be dies leaving a son in A’s lifetime. 

{d) A sum of money is bequeathed to A and B, and if either 
should die during the life of C, then to the survivor living at the death 
of 0. A and B die before C. The gift over cannot take effect, but the 
representative of A takes one half of the money, and the representa- 
tive of B takes the other half. 

(e) A bequeaths to B the interest of a fund for life, and directs 
the fund to be divided, at her death, equally among her three children, 
or such of them as shall be living at her death. All the children of B 
die in B’s lifetime. The bequest over cannot take effect, but the 
interests of the children pass to their representatives. 
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Sections 1 19-1^21, 

119 . An ulterior bequest of the kind contemplated 
by the last preceding section cannot take effect, unless 
the condition is strictly fulfilled. 

llliistrationH. 

(a) A legacy is bequeathed to A, with a proviso that, if he 
marries without the consent of B, 0 and D, the legacy shall go to E. 
D dies. Even if A marries without the consent oi B and 0, the gift to 
E does not take effect. 

{b) A legacy is bequeathed to A, with a proviso that, if ha 
marries without the consent of B, the legacy shall go to 0. A marries 
with the consent of B. He afterwards becomes a widower and 
marries again without the consent of B. The bequest to 0 does not 
take effect. 

(c) A legacy is bequeathed to A, to be paid at 18, or marriage, 
with a proviso that, if A dies under 18, or marries without the consent 
of B, the legacy shall go to G. A marries under 18, without the 
consent of B. The bequest to C takes effect. 

120. If the ulterior bequest be not valid, the original 
bequest is not affected by it. 

Illustrations. 

(а) An estate is bequeathed to A for liis life, with a condition 
superadded that, if he shall not on a given day walk 100 milos in an 
hour, the estate shall go to B. The condition being voiti, A retains 
his estate as if no condition had been inserted in the will. 

(б) An estate is bequeathed to A for her life, and, if she does not 
desert her husband, to B. A is entitled to the estate during lior life 
as if no condition had been inserted in the will. 

(c) An estate is bequeathed to A for life, and, if ho marries, to 
the eldest son of B for life. B, at the date of the testator’s death had 
not a son. The bequest over is void under section 92, and A is 
entitled to the estate during his life. 

121. A bequest may be made with the condition 
superadded that it shall cease to have effect in case a 
specified uncertain event shall happen, or in case a speci- 
fied uncertain event shall not happen. 

Illustrations. 

(a) An estate is bequeathed to A for his life, with a proviso 
that, in case he shall cut down a certain wood, the bequest shall cease 
to have any effect. A cuts down the wood. He loses his life-interest 
in the estate, 

(b) An estate is bequeathed to A, provided that, if he marries 
under the age of 26 without the consent of the executors named in 
the will, the estate shall cease to belong to him. A marries under 25 
without the consent of the executors. The estate ceases to belong 
to him. 

(c) An estate is bequeathed to A, provided that, if ho shall not 
go to England within three years after testator’s death, his interest in 
the estate shall cease, A does not go to England within the time 
prescribed* His interest in the estate ceases. 
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Sections 122-124. 

(d) An estate is bequeathed to A, with a proviso that, if she be- 
comes a nun she shall cease to have any interest in the es tate. A becomes 
a nun. She loses her interest under the will. 

(e) A fund is bequeathed to A for life, and after his death to B, 
if B shall be then living, with a proviso that, if B shall become a nun, the 
bequest to her shall cease to have any effect. B becomes a nun in the life- 
time of A. She thereby loses her contingent interest in the fund. 

122. In order that a condition that a bequest shall 

cease to have effect may be valid, it is necessary that the be invalid 
event to which it relates be one which could legally consti- 
tute the condition of a bequest as contemplated by the one 
hundred and seventh section. 

123. Where a bequest is made with a condition super- sesnit oi 
added that unless the legatee shall perform a certain act, the 
subject matter of the bequest shall go to another person, or ISSteiy” 
the bequest shall cease to have effect ; but no time is speci- 

fied for the performance of the act ; if the legatee takes any no time 
step which renders impossible or indefinitely postpones the 
performance of the act required, the legacy shall go as if the wSorsrf)jeot 
legatee had died without performing such act. mater to go 

Illustrations* 

(a) A bequestJ is made to A with a proviso that, unless he enters 
the army, the legacy shall go over to B. A takes holy orders and there* 
by renders it impossible that he should fulfil the condition, B is entitled 
to receive the legacy, 

(b) A bequest is made to A with a proviso that it shall cease to 
have any effect if he does not marry B*s daughter, A marries a stranger, 
and thereby indefinitely postpones the fulfilment of the condition. The 
bequest ceases to have effect, 

124. Where the will requires an act to be performed by Performance 
the legatee within a specified time either as a condition to he 
fulfilled before the legacy is enjoyed or as a condition upon 

the non-fulfilment of which the subject-matter of the be- speoifieatime. 
quest is to go over to another person or the bequest is to Further time 
cease to have effect ; the act must be performed within the fraud? 
time specified unless the performance of it be prevented 
by fraud, in which case such further time shall be allowed 
as shall be requisite to make up for the delay caused by such 
fraud. 
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Sections 126-127. 

PAET XVII. 

Oe Bequests with Directions as to Application 
OR Enjoyment. 

125. Where a fund is bequeathed absolutely to or for 
the benefit of any person but the will contains a direction 
that it shall be applied or enjoyed in a particular manner 
the legatee shall be entitled to receive the fund as if the will 
had contained no such direction. 

Illustration. 

A sum of money is bequeathed towards purchasing a country 
residence for A) or to purchase an annuity for A, or to purchase a commis- 
sion in the Army for A, or to place A, in any business. A chooses to 
receive the legacy in money. He is entitled to do so. 

126. Where a testator absolutely bequeaths a fund so 
as to sever it from his own estate but directs that the 
mode of enjoyment of it by the legatee shall lie restricted 
so as to secure a specified benefit for the legatee ; if that 
benefit cannot be obtained for the legatee, the fund belongs 
to him as if the will had contained no such direction. 

Illustrations, 

(а) A bequeaths the residue of his property to bo diviflod equally 
among his daughters, and directs that the shares of the daughters shall 
be settled upon themselves respectively for life, and be paid to their chil- 
dren after their death.* All the daughters die unmarrie<l. The represen- 
tatives of each daughter are entitled to lier share ot tho roshluo* 

(б) A directs his trustees to raise a sum of money for his daughter 
and he then directs that they shall invest the fund, and pay the income 
arising from it to her during her life, and divide the principal among her 
children after her death. The daughter dies without having ever had a 
child. Her representatives are entitled to tho fund. 

127. Where a testator does not absolutely bequeath a 
fund, so as to sever it from his own estate, but gives it for 
certain purposes, and part of those purposes eaiuiot be 
fulfilled, the fund, or so much of it as has not been exhausted 
upon the objects contemplated by the will, remains a part 
of the estate of the testator. 

Illustrations, 

(a) A directs that his trustees shall invest a sum of money in a 
particular way, and shall pay the interest to his son for life, and at his 
death shall divide the principal among his children ; the son dies without 
having ever had a child. The fund after the son*s death, belongs to the 
estate of the testator. 
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Sections 128-129. 

(6) A bequeaths the residue of his estate to be divided equally 
among his daughters, with a direction that they are to have the interest 
only during their hves and that at their decease the fund shallgo to their 
children. The daughters have no children. The fund belongs to the 
estate of the testator. 


PART XVIII. 

Op Bequests to an Bxbcutoe. 

128 . If a legacy is bequeathed to a person who is ^ 
named an executor of the will, he shall not take the legacy executor 
unless he proves the will or otherwise manifests an intention SSe°s‘hf ® 
to act as executor. 

tion to act as 

Illustration. executor. 

A legacy is given to A, who is named an executor. A orders the 
funeral according to the directions contained in the will, and dies a few 
days after the testator, without having proved the will. A has marrh 
fested an intention to act as executor. 

PART XIX. 

Op Specipic Legacies. 

129 . Where a testator bequeaths to any person a specific 
specified part of his property, which is distinguished from all 
other parts of his property, the legacy is said to be specific. 

Illustrations. 

(a) A bequeaths to B — 

** diamond ring presented to him by 0:” 

“ his gold chain 

** a certain bale of wool 

** a certain piece of cloth 

“ all his household goods which shall be in or about his dwel- 
ling-house in M street, in Calcutta, at the time of his 
death 

“ the sum of 1,000 rupees in a certain chest 
** the debt which B owes him 

** all his bills, bonds and securities belonging to him lying 
in his lodgings in Calcutta 
** all his furniture in his house in Calcutta 
** all his goods on board a certain ship then lying in the river 
^ Hugli." 

** 2,000 rupees which he has in the hands of 0.’’ 

“ the money due to him on the bond of D 
** his mortgage on the Eampore factory 
** one-half the money owing to him on his mortgage of 
Rampore factory 

1,000 rupees, being part of a 3ebt dqe to him from C 
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Section 129 , 

“his capital stock of 1.000 Z. in East India Stock f* 

** his promissory notes of the Govermnont of India, for 

10.000 rupees in their 4 percent loan 

“ all such sums of money as his executors may, after his 
death, receive in respect of the debt duo to him from the 
insolvent firm of D and Company:’' 

** all the wine which he may have in Jus cellar at the time 
of his death 

“ such of his horses as B may select 
“ all his shares in the Bank of Bengal f ’ 

“ all the shares in the Bank of Bengal winch h<> may 
possess at the time of his death 
“ all the money which he has in the per cent loan of the 
Government of India 

“ all the Government securities ho shall bo outitlod to at the 
time of his decease 
Each of these legacies is specific* 

(i) A, having Government promissor^ notes ioi* 10, (WO tupoo'^, 
bequeaths to his executor “Government promissor.\ notes lor 10,000 
rupees in trust to sell ” for the benefit of B. Tht^ legac> in specific. 

(c) A, having property at Benares, and also in other places, bo* 
queaths to B all his property at Benares. The legacy is specific. 

(d) A bequeaths to B — 
his house in Calcutta : 

his zamindari of Eamporo : 
his taluk of Eamnagar : 
his lease of the Indigo-factory of Salk y a : 
an annuity of 500 rupees out of the rents of his yiamindari 
of W* 

A directs his zamindari of Xto be sold, and theprncecds to Im 
invested for tho benefit of B, 

Bach of these bequests is specific. 

(e) A by his will charges his zamindari of Y with an annuity of 

1,000 rupees to 0 during his life, and subject to this cliarge luj hequeaths 
the zamindari to D. Each of those bcciuests is speeitir. 

(/) A bequeaths a sum of money- - 

to buy a house in Calcutta for B ; 
to buy an estate in zillah Earidporo for B : 
to buy a diamond ring for B : 
to buy a horse for B : 

to be invested in shares in the Bank of Bengal for B : 
to be invested in Government socuritios for B : 

A bequeaths to B — 

‘‘ a diamond ring 
“ a horse 

^10,000 rupees worth of Government secarititm:" 

^ an annuity of 500 rupees;*' 

2.000 rupees, to be paid in cash 

so much money as will produce 6,000 rupees 4 per cent. 
Government securities.** 

These bequeaths are not specific. 
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Sections 130-134. 


(g) A having property in England and property in India, 
bequeaths a legacy to B, and directs that it shall be paid out of the 
property which he may leave in India- He also bequeaths a legacy to 
C, and directs that it shall be paid out of the property which he may 
leave in England. No one of these legacies is specific. 

Bequest of 
sum certain 
where stools, 
etc., in which 
invested are 
described. 


130. Where a sum certain is bequeathed, the legacy 
is not specific merely because the stocks, funds or securities 
in which it is invested are described in the will. 

Illiistratio7u 


A bequeaths to B — 

“ 10,000 rupees of his funded property : ” 

“ 10,000 rupees of his property now invested in shares of the 
East Indian Eailway Company : 

“ 10,000 rupees at present secured by mortgage of Rampore 
factory.” 

No one of these legacies is specific. 


131. Where a bequest is made in general terms, of a Bequest of 
certain amount of any kind of stock, the legacy is not testatw'hal 
specific merely because the testator was at the date of his “quaior”^ 
will, possessed of stock of the specified kind, to an equal greater 
or greater amount than the amount bequeathed. ttoSofsame 

kind. 


Illustration, 


A bequeaths to B 6,000 rupees five per cent Government securities. 
A had at the date of the will five per cent Government securities for 
6,000 rupees. The legacy is not specific. 


132. A money legacy is not specific merely because Bequest of 
the will directs its payment to be postponed until some 
part of the property of the testator shall have been reduced 
to a certain form, or remitted to a certain place. 


untu part of 
testator's 
property 
disposed of in 


Illustration. 


ispi 

eri! 


certain way. 


A bequeaths to B 10,000 rupees, and directs that this legacy shall 
be paid as soon as A’s property in India shall be realized in England. 
The legacy is not specific. 

133. Where a will contains a bequest of the residue 
of the testator’s property along with an enumeration of 
some items of property not previously bequeathed, the 
articles enumerated shall not be deemed to be specially 
bequeathed. 

134. Where property is specially bequeathed to two 
or more persons in succession, it shall be retained in the 
form in which the testator left it, although it may be of 
such a nature that its value is continually decreasing. 


When 

enumerated 

articles not 

deemed 

specifically 

bequeathed. 


Betention, in 
form, of 
specific 
bequest to 
several 
persons in 
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Sections 136-137. 


Illustrations. 


Sale and 
investment of 
proceeds of 
property 
Bequeathed to 
two or more 
persons in 
snocession. 


(a) A, having a lease of a bouse for a term of years, 15 of which 
were unexpired at the time of his death, has bequeathed tho lease to B 
for his life, and after B’s death to C. B is to enjoy the property as A 
left it, although, if B lives for 15 years, 0 can take nothing under the 
bequest. 

(b) A, having an annuity during the life of B, bequeaths it to 0 
for his life, and after C’s death to D. C is to enjoy the annuity as A 
left it, although, if B dies before D, D can take nothing under tho 
bequest. 

135. Where property comprised in a bequest to two 
or more persons in succession is not specifically bequeathed, 
it shall, in the absence of any direction to the contrary, 
be sold, and the proceeds of the sale shall be invested in 
such securities as the High Court may, by any general 
rule to be made from time to time, authorise or direct, and 
the fund thus constituted shall bo enjoyed by the succes- 
sive legatees according to the terms of tho will. 


Illmirati&n. 


Where 
deficiency’of 
assets to^pay 
legacies, 
specific 
legacy not'to 
abate with 
general 
legacies. 


A, having a lease for a term of years, bequeaths “ all liis property 
to B for life, and after B’s death to 0. The lease must bo sold, and 
the proceeds invested as stated in tho text, and tho annual income 
arising from the fund is to bo paid to B for life. At B’s death tho 
capital of the fund is to be paid to 0- 

136. If there be a deficiency of assets to pay legacies, 
a specific legacy is not liable to abate with the general 
legacies. 

PAET XX. 

Op Demonstkative Le(5aciks. 


Demonstra- 137. Where a testator bequeaths a certain sum of 

money, or a certain quantity of any other commodity, and 
refers to a particular fund or stock so as to constitute tho 
same the primary fund or stock out of which payment is 
to be made, the legacy is said to be demonstrative. 

Exflanation . — The distinction between a specific 
legacy and a demonstrative legacy consists in this, that 
where specified property is given to the legatee, tho 
legacy is specific ; 

where the legacy is directed to be paid out of specified 
property, it is demonstrative. 


Elmtmtiom. 

(a) A bequeaths to B 1,000 rupees, being part of a debt due to 
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Sections 138-139, 

the debt due to him from W. The legacy to B is specific ; the legacy 
to 0 is demonstrative. 

(6) A bequeaths to B. 

10 bushels of the corn which shall grow in his field of 
green acre;” 

80 chests of the indigo which shall be made at his factory 
of Eampore : ” 

10,000 rupees out of his five per cent promissory notes of 
the Government of India : ” 

an annuity of 500 rupees “ from his funded property : ” 

‘ 1,000 rupees out ot the sum of 2,000 rupees due to him 
by 0.” 

A bequeaths to B an annuity, and directs it to be paid out 
of the rents arising from his taluk of Eamnagar. 

A bequeaths to B-^ 

‘ 10,000 rupees out of his estate at Eamnagar,” or charges 
it on his estate at Eamnagar : 

“ 10,000 rupees, being his share of the capital embarked in 
a certain business.” 

Bach of these bequests is demonstrative. 

138. Where a portion of a fund is specifically 
bequeathed aud a legacy is directed to be paid out of the 
same fund, the portion specifically bequeathed shall first 
be paid to the legatee, and the demonstrative legacy shall robfeet ot 
be paid out of the residue of the fund, and, so far as the 
residue shall be deficient, out of the general assets of the 
testator. 

Illustration. 

A bequeaths to B 1,000 rupees being part of a debt due to him from 
W. He also bequeaths to G 1,000 rupees to be paid out of the debt due 
to him from W. The debt due to A from W is only 1,500 rupees: of these 
1,600 rupees, 1,000 rupees belong to B, and 500 rupees are to be paid to 0. 

G is also to receive 500 rupees out of the general assets of the testator. 


PART XXI. 

Op Ademption of Legacies. 

139. If anything which has been specifically be-e^^Sneaf 
queathed does not belong to the testator at the time of 
his death, or has been converted into property of a 
different kind, the legacy is a deemed : that is, it cannot 
take effect by reason of the subject-matter having been 
withdrawn from the operation of the will. 

Illustrations. 

(a) A bequeaths to B — 

“ the diamond rinfi nresented to him by 0 : ” 
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Sections 140-142. 


“ cerisain bale of wool : ** 

** a certain piece of cloth : 

“ all bis household goods which shall be in or about his 
dwelling-house in M Street in Calcutta, at the time of 
his death.'* 

A, in his lifetime, — 
sells or gives away the ring : 
converts the chain into a cup : 
converts the wool into cloth : 
makes the cloth into a garment : 

takes another house into which he removes all his goods. 
Each of these legacies is adeemed. 

(b) A bequeaths B — 

“the sum of 1,000 rupees in a certain chest : 

“ all the horses in his stable.** 

At the death of A, no money found in the chest, and no horses 
in the stable. 

The legacies are adeemed. 

(c) A bequeaths to B certain bales of goods, A takes the goods 
with him on a voyage. The ship and goods arc lost at sea, and A is 
drowned. The legacy is adeemed. 


Non-ademp- 
iion of 
demonstra- 
tive legacy. 


Adenmtion of 
specinc 
bequest of 
right to 
receive 


from a third 
party. 


140. A demonstrative legacy is not adeemed by 
reason that the property on which it is charged by the 
will does not exist at the time of the death of the testator 
or has been converted into property of different kind; but 
it shall in such case be paid out of the general assets of 
the testator. 

141. Where the thing specifically be{|ueathed is the 
right to receive something of value from a third party, and 
the testator himself receives it, the bequest is adeemed. 


Illustrations, 


(a) 


Ademption 
pro tanio by 
testator’s 
receipt of part 
of en^e thing 
speciheall; 


A bequeaths to B— 
the debt which 0 owes him : ** 

“ 2,000 I’upees which he has in the hands of I> : ” 

“ the money due to him on the bond of B : ** 

“ his mortgage on the Bampore factory.*’ 

All these debts are extinguished in A*s lifetime, some with and Hoim 
without his consent. All the legacies are adeemed. 

(b) A bequeaths to B “ his interest in certain policies of life 
assurance,** A in his lifetime receives the amount of the policies. 
The legacy is adeemed. 

142. The receipt by the testator of a part of an entire 
thing specifically bequeathed shall operate as an ademp- 
tion of the legacy to the extent of the sum so received. 

Illustration, 


A bequeaths to B “ the debt due to him by 0.*^ The debt amounts 
to 10,000 rupees. 0 pays to A 6,000 rupees, the one-half of the debt. 




T-* 1 t _ 
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Sections 143-146. 

143. If a portion of an entire fund or stock be specifi- 
cally bequeathed, the receipt by the testator of a portion 
of the fund or stock shall operate as an ademption only to 
the extent of the amount so received : and the residue of 
the fund or stock shall be applicable to the discharge of the 
specific legacy. 

Blmtration. 

A bequeaths to B one-half of the sum of 10,000 rupees due to him 
from W. A in his lifetime receives 6,000 rupees, part of the 10,000 
rupees. The 4,000 rupees which are due from W to A at the time of 
bis death belong to B under the specific bequest. 

144. Where a portioBk of a fund is specifically be- 
queathed to one legatee, and a legacy charged on the same 
fund is bequeathed to another legatee ; if the testator 
receives a portion of that fund, and the remainder of the 
fund insufficient to pay both the specific and the demons- 
trative legacy, the specific legacy shall be paid first, and 
the residue (if any) of the fund shall be applied so far as 
it will extend in payment of the demonstrative legacy, and 
the rest of the demonstrative legacy shall be paid out of 
the general assets of the testator. 

Illustration. 

A bequeaths to B 1,000 rupees, part of the debt of 2,000 rupees 
due to him from W. He also bequeaths to 0 1,000 rupees to be paid 
out of the debt due to him from W. A afterwards roeeives 500 rupees, 
part of that debt, and dies leaving only 1,500 rupees due to him from 
W. Of these 1,500 rupees, 1,000 rupees belong to B and 500 rupees 
are to be paid to C. G is also to receive 500 rupees out of the general 
assets of the testator. 

146. Where stock which has been specifically be- 
queathed does not exist at the testator’s death, the legacy 
is adeemed. 

Illustration. 

A bequeaths tio B — 

bis capital stock of 1,000^ in East India Stock : ** 
his promissory notes of the Government of India for 10,000 
rupees in their 4 per cent loan. ” 

A sells the stock and the notes* The legacies are adeemed. 

146. Where stock which has been specifically be- 
queathed does only in part exist at the testator’s death, 
the legacy is adeemed so far as regards that part of the 
stock which has ceased to exist. 

Illustration^ 

A bequeaths to B “ his 10,000 rupees in the 6J per eent loan of 
the Government of India. A seUs one-half of his 10,000 rupees in 


Ademptioa 
pro tanto by 
testator’s 
receipt of 
portion of 
entire fund of 
which portion 
has been 
specifically 
bequeathed. 


Order of 
payment 
where portion 
of fund speci- 
fically 
bequeathed 
to one legatee, 
and legacy, 
charged on 
same fund 
to another, 
and testator 
having 
received 
portion of 
that fund 
remainder 
insuldcient 
to pay both 
legacies. 


Ademption 
where stock 
specifically 
bequeathed 
does not 
exist at 
testator’s 
death. 


Ademption 
pro ianto 
where stock, 
apecifioally 
bequeathed, 
exists in 
part only at 
testator’s 
death. 
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Non-ademp- 
tion of speci- 
fic becmest 
of goods 
described as 
connected 
with certain 
place, by 
reason of 
removal. 


When remo- 
val of thing 
bequeath od 
does not con- 
stitute 
ademption. 


When thing 
bequeathed 
is a valuable 
to be received 
by testator 
from third 
person ;;and 
testator 
himself, or his 
representa- 
tive receives 
it. 


Beotwns 147 -149. 

147, A specific bequest of goods under a description 
connecting them with a certain place, is not adeemed by 
reason that they have been removed from such place from 
any temporary cause, or by fraud, or without the know'- 
ledge or sanction of the testator. 

Illustrations, 

A bequeaths to B “ all his household goods which shall bo in or 
about his dwelling-house in Calcutta at tho time of his death, ” The 
goods are removed from the house to save them from fire, A dies 
before they are brought back, 

A bequeaths to B “ all his household goods which shall bo in or 
about his dwelling-house in Calcutta at the time ol his death. During 
A’s absence upon a journey, the whole ot the goods are removed from 
the house. A dies without having sanctioned their removal. 

Neither of these legacies is adeemed. 

148, The removal of the thing beciueathcd from the 
place in which it is stated in the will to be situated does 
not constitute an ademption where tho place is only 
referred to in order to complete the description of what 
the testator meant to bequeath. 

lllmirattom* 

A bequeaths to B all the bills, bonds and other securities for 
money belonging to him then lying in his lodgings in Calcutta. At the 
time of his death, these effects had been removed from his lodgings in 
Calcutta. 

A bequeaths to B all his furniture then in his house in Calcutta. 
The testator has a house at Calcutta and another at Ghinsurah, in 
which he lives alternately, being possessed of one set of furniture only, 
which he removes with himself to each house. At the timoof his death 
the furniture is in the house at Ghinsurah. 

A bequeaths to B all his goods on board a certain ship then lying 
in the river Hugh. The goods are removed by A*s directions to a ware* 
house, in which they remain at the time of A's death. 

No one of these legacies is revoked by ademption. 

149 , Where the thing bequeathed is not tho right to 
receive something of value from a third person, but the 
money or other commodity which shall be received from 
the third person by the testator himself or by his represen- 
tatives, the receipt of such sum of money or other com- 
modity by the testator shall not constitute an ademption ; 

hut if he mixes it up with the general mass of his 
property, the legacy is adeemed. 

Illustration, 

A bequeaths to B whatever sum may be received from his claim 
on 0. A receives the whole of his claim on 0, and sets it apart from 
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Sections 150-154. 

160. Where a thing specifically bequeathed under- opgralonof 
goes a change between the date of the will and the testa- 

tor’s death, and the change takes place by operation of specific 
law, or in the course of execution of the provision of any bXIIndate 
legal instrument under which the thing bequeathed was 
held, the legacy is not adeemed by reason of such change. a?aSir ’ 

Illustrations. 

A bequeaths to B “ all the money which he has in the 5| per cent 
loan of the Government of India. The securities for the 6J per cent 
loan are converted during A’s lifetime into 5 per cent stock. 

A bequeaths to B the sum of 2,0001^ invested in Consols in the 
names of trustees for A. The sum of 2,0002 is transferred by the 
trustees into A’s own name. 

A bequeaths to B the sum of 10,000 rupees in promissory notes 
of the Government of India which he has ipower, under his marriage 
settlement, to dispose of by will. Afterwards, in A*s lifetime, the 
fund is converted into Consols by virtue of an authority contained in 
the settlement. 

No one of these legacies has been adeemed. 

161. Where a thing specifically bequeathed under- change of 
goes a change between the date of the will and the testator’s 
death, and the change takes place without the knowledge tawuage. 
or sanction of the testator, the legacy is not adeemed. 


Illustration. 

A bequeaths to B ail his three per cenb Consols. The Consols 
are, without A's knowledge, sold by his agent, and the proceeds 
converted into East India Stock. This legacy is not adeemed. 

162. Where stock which has been specifically be- 
queathed is lent to a third party on condition that it shall 
be replaced, and it is replaced accordingly, the legacy is 
not adeemed. 

163, Where stock specifically bequeathed is sold, 
and an equal quantity of the same stock is afterwards 
purchased and belongs to the testator at his death, the 
legacy is not adeemed. 

PART XXII. 


Stock speoi* 
fically be- 
queatned, 
lent to third 
party 

on condition 
that it be 
replaced. 

Stock speci- 
ficaUy be- 
queathed, 
sold hut 
replaced and 
belonging to 
testator at 
his death. 


Of the Payment of Liabilities in bbspeot of 
THE Subject op a Bequest. 

164. Where property specifically bequeathed is snb- 
jeot at the death of the testator to any pledge, lien, or in- 
oumbranoe, created by the testator himself or by any person 
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Completion 
of testator’s 
title to thiura 
bequeathed 
to be at coet 
of his estate. 


Exoneration 
of legatee’s 
immoTeable 
property for 
'W'hich laud 
revenue or 
rent payable 
periodically. 


Sections 156-156. 

under whom he claims, then, unless a contrary intention 
appears by the will, the legatee, ir he accepts the bequest, 
shall accept it subject to such pledge or iucumhrance, and 
shall (as between himself and the testator’s estate) bo liable 
to make good the amonot of such pledge or incumbrance. 

A contrary intention shall not be inferred from, any 
direction which the will may contain for the payment of 
the testator’s debts generally. 

Explanation. — A periodical payment in the nature of 
land revenue or in the nature of rent is not such an incum- 
brance as is contemplated by this section. 

IUusUattoni>, 

(а) A bequeaths to B the dianiond given him by C. At 
A’s death the ring is held in pawn by 1), to whom it has been pledged 
by A. It is the duty of A*s executor's, if the state of the testator's 
assets will allow them, to allow B to redeem tiie ring. 

(б) A bequeaths to B a zamindary, which at A’«» death is bub- 
ject to a mortgage for 10,000 rupees, and the whole of tho principal 
sum, together with interest to the amount of 1,0()0 rupees, is due at 
A’s death. B, if he accepts the bequest, accepts it subject to this 
charge, and is liable, as between himself and A’s estate, to pay the 
sum of 11,000 rupees thus due. 

155. Where any thing is to be done to complete the 
testator’s title to the thing bequeathed, it is to be done 
at the cost of the testator’s estate. 

Illustrations. 

(а) A, having contracted in general terms for tho purchase of a 
piece of land at a certain price, bequeaths it to B, and dies before he 
has paid the purchase-money. The purchase-money must be made 
good out of A’s assets. 

(б) A having contracted for the purchase of a piece of land for 
a certain sum of money, one-half of wh’ch is to bo paid down, and the 
other half secured by mortgage of the land, bequeathn it to B, and 
dies before he has paid or secured any pare of the purchase-money. 
One-half of the purchase-money must be paid out of A’s assets. 

156. Where there is a bequest of any interest in im- 
moveable property, in rcspeco of which payment in the 
nature of land revenue or in the nature of rent has to be 
made periodically, the estate of the testator bhall (as bet- 
ween such estate and the legatee) make good such pay- 
ments or a proportion of them up to the day of his death. 

Illustration. 

A bequeaths to B a house, in respect of which 866 rupees are pay- 
able annually by way of rent. A pays his rent at the usual time, and diw 
S5 days after, A’s estate shall wake good 26 rupees in lespect of the rent. 
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Sections 167-158. 

167 . In the absence of any direction in the will, where Exoneratioa 
there is a specific bequest of stock in a Joint Stock Com- 
pany, if any call or other payment is due from the testator skfok 
at the time of his death in respect of such stock, such call 
or payment shall, as between the testator’s estate and the 
legatee be borne by such estate. 

But if any call or other payment shall, after the 
testator’s death, become due in respect of such stock, the 
same shall, as between the testator’s estate and the legatee, 
be borne by the legatee if he accepts the bequest. 

IllustraUom. 

{a) A bequeathed to B his shares in a certain railway. At A’s 
death there was due from him the sum of 51 in respect of each share, 
being the amount of a call which had been duly made, and the sum of 5s. 
in respect of each share, being the amount of interest which had accrued 
due in respect of the call These payments must be borne by A*s estate. 

(b) A has agreed to take 50 shares in an intended Joint Stock 
Company and has contracted to pay up 51 in respect of each share, 
which sum must be paid before his title to the shares can be comple- 
ted. A bequeaths these shares to B. The estate of A must make 
good the payments which were necessary to complete A’s title. 

(c) A bequeaths to B his shares in a certain railway. B accepts 
the legacy. After A’s death, a call is made in respect of the shares. B 
must pay the call. 

(d) A bequeaths to B his shares in a Joint Stock Company. B 
accepts the bequest. Afterwards the affairs of the Company are w^ound 
up, and each shareholder is called upon for contribution. The amount 
of the contribution must be borne by the legatee. 

(«) A is the owner of ten shares in a Eailway Company. At a 
meeting held during his lifetime, a call is made of M per share, payable 
by three instalments. A bequeaths his shares to B, and dies between 
the day fixed for the payment of the first and the day fixed for the 
payment of the second instalment, and without having paid the first 
instalment. A’s estate must pay the first instalment, and B, if he 
accepts the legacy, must pay the remaining instalments. 

PAET XXIII 

Of Bequests of Things desoeibeb in genebal tebms. 

168 . If there be a bequest of something described in Bequest of ^ 
general terms, the executor must purchase for the legatee 
what may reasonably be considered to answer the descrip- 
tion. 

IllustraUons. 

ia) A bequeaths to 0 a pair of carriage-horses, or a diamond 
ring. The executor must provide the legatee with snob articles, if the 
state of the assets will allow it. 
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Bequest of 
interest or 
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Sections 169-160. 

(6) A bequeaths to B " his pair of carriage-horses.” A had no 
carriage-horses at the time of his death. The leg my fails. 

PAET XXIV. 

Op Bequests of the Intebbst oe Pboduce of a Fund. 

159. Where the interest or produce ol a fund is be- 
queathed to any person, and the will affords no indication of 
an intention that the enjoyment of the bequest should be of 
limited duration, the principal as well as the interest shall 
belong to the legatee. 


Illustrations. 

(a) A bequeaths to B the interest of his 5 per cent promissory 
notes of the Government of India. There is no other clause in the will 
affecting those securities. B is entitled to A*s per cent promissory 
notes of the Government of India. 

(b) A bequeathstheinterest of his5i per cent promissory notes 
of the Government of India to B for his life, and after his death to 0» 
Bis entitled to thelinterest of the notes during liis life nud C is entitled 
to the notes upon B’s death. 

(c) A* bequeaths to B the rents of his lands at X, B is entitled 
to the lands. 


PAET XXV. 

Of Bequests of Ankuitikb. 

160. Where an annuity is created by will, the legatee 
is entitled to receive it for his life only, unless a contrary 
intention appears by the will. And this rule shall not be 
varied by the circumstance that the annuity is directed to 
be paid out of the property generally, or that a bo in of money 
is bequeathed to be invested in the purchase of it. 


Illustrations. 

{a) A bequeaths to B 500 rupees a year. B is entitled during 
his life to receive the annual sum of 500 rupees. 

(fe) A bequeaths to B the sum of 600 rupees monthly. B is 
entitled during his life to receive the sum of 600 rupees every month. 

(c) A bequeaths an annuity of 600 rupees to B for life, and on 
B*8 death to 0. B is entitled to an annuity of 500 rupees during his 
life. 0, if he survives B, is entitled to an annuity of 600 rupees from 
B*s death until his own death. 
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Sections 161-165. 

161 . Where the will directs that an annuity shall be Period of 
provided for any person out of the proceeds of property, wiii’Sleots"* 
or out of property generally, or where money is bequeathed bepr“i^F 
to be invested in the purchase of an annuity for any per- 
son, on the testator’s death, the legacy vests in interest in 
the legatee, and he is entitled at his option to have an fenOTafi^^or 
annuity purchased for him, or to receive the money 
appropriated for that purpose by the will. tole^investea 

m purohase 

lUustrakms. 

(o) A by his will directs that his executors shall, out of his property 
purchase an annuity of 1,000 rupees for B. B is entitled at his option to 
have an annuity of 1,000 rupees for his life purchased for him, or to receive 
such a sum as will be sufficient for the purchase of such an annuity. 

(6) A bequeaths a fund to B for his life, and directs that after B’s 
death it shall be laid out in the purchase of on annuity for 0. B and C 
survive the testator. C dies in B’s lifetime. On B's death the fund 
belongs to the representative of C. 

162 . Where an annuity is bequeathed, but the assets Abatement 
of the testator are not sufficient to pay all the legacies 

given by the will, the annuity shall abate in the same 
portion as the other pecuniary legacies given by the will. 

163 . Where there is a gift of an annuity and a 
residuary gift, the whole of the annuity is to be satisfied annuity, and 
before any part of the residue is paid to the residuary PftfwhJia 
legatee, and, if necessary, the capital of the testator’s 

estate shall be applied for that purpose. 

PART XXVI. 

Of Legacies to Cbeditoes and Portioneks. 

164 . Where a debtor bequeaths a legacy to his oredi- creditor 
tor, and it does not appear from the will that the legacy 

is meant as a satisfaction of tha debt, the creditor shall be 
entitled to the legacy as well as to the amount of the debt. “ ® 

166 . Where a parent, who is under obligation by con- chUd ^ma. 
tract to provide a portion for a child, fails to do so, and 
afterwards bequeaths a legacy to the child, and does not 
intimate by his will that the legacy is meant as a satisfac- 
tion of the portion, the child shall be entitled to receive 
the legacy as well as the portion. 

Ilhisiration, 

A, by articles entered into in contemplation of bis marriage with B, 
covenanted that he would pay to each of the daughters of the intended 
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. portion » OM “poTt'o Ju-P 

this bequest in addition to their i>oitions. 


A(’T X 


I’his eov#miint 
of nmniPil 
(> benight 


esu in auuiw'-'w- w i •% 

. 166. No bequest shall be wholly or partially a(U>enu>a 

tlinS^' by a subsequent provision made by a sett emeu oi 
Hon tot uga- for the legatee. 

Illastratuun. 

u ort om riinoBs to his son 8 llo alli'i " a' d^i 

(а) A runeos- ^Tho Icfiacy is not tlu>rci'> sukHUiii-il 

to B 40.000 rupees to B, his orphan m. wimni hi> 

( б ) A bequeatns 4 u. Attoiuanis. on the ocoiiHion of B s 

iSf i »"tlr»t«n !■«' ‘1» ■>' '■ 

not thereby diminished. 

PAKT XXVI. 

Of Election. 

167 Where a man, by bis will, professes to dispost* of 
167. vv ue dispose of, the person to 

something whi ^ fj j j to confirm such 

whom the thing belongs sna ^ ^ 

STglrup may pn.virW 

for jgjj ,0 relinciuishoA hhiill Joviilvi! !w if 

it tad BOt been disposed of by the ivill in favour of the 
leeatee subieot, nevertheless, to the charge of iiiabiiig good 

oift attempted to be given to him by the will. 

^ 169 This rule will apply whether the testator does 

or does not believe that which ho profeHses to dispose oi 
by his will to be his own* 

lUrntratiom^^ 

(A TVift farm of Sultanpnr "was the property oi C* A lHHjut»iifihe«ti 
• 4 - ir 4 Ltymt? a lefiaev of 1,000 rupees to C* C has ^'lected to retaut 

hisform of Sultanpnr, which is worth SCK) rupees. C his legacy 

n 1 000 riSi of which 800 rupees goes to B. and the remaniing 
ScMrawes Mis into the residuary bequest, or dotolvos according to 
tVse'mles of intestate succession, as the case may m. 

' ( 6 ) A bequeaths an estate to B in case B s elder ItroUior (who i 
has children) shall Iwve no issue living at his d^th. A 
mlSStS to 0 a jewel, which belongs to B. B must elect to 
give np the jewel, or to lose the estate. 


Oircum- 
btanoes iti 
which elec- 
tion tahes 
place. 


Bevolntion 
of interest 
relinq^uished 
by owner. 


Testator's 
belief as to 
his ownership 
immaterial. 
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Sections 170 - 172 . 

(c) A bequeaths to B 1,000 rupees, and to C an estate which 
will under a settlement, belong to B if his elder brother (who is 
married and has children) shall leave no issue living at his death. B 
must elect to give up the estate, or to lose the legacy. 

{d) A, a person of the age of 18 domiciled in British India, but 
owning real property in England, to which C is heir-at-law, bequeaths 
a legacy to C, and, subject thereto, devises and bequeaths to B “ all 
his property, whatsoever and wheresoeveri” and dies under 21. The 
real property in England does not pass by the will. 0 may claim hi& 
legacy without giving up the real property in England, 

170. A bequest for a man's benefit is, for the purpose Bequest for 
of election., the same thing as a bequest made to himself. “ 0 “ regMaei 

for purpose 

Illustration. of election. 

The farm of Sultanpur Khurd being the property of B, A 
bequeathed it to C ; and bequeathed another farm called Sultanpur 
Buzurg to his own executors with a direction that it should be sold, 
and the proceeds applied in payment of B*s debts. B must elect 
whether he will abide by the will or keep his farm, of Sultanpur 
Khurd in opposition to it, 

171. A person taking no benefit directly under the Persou de- 

will but deriving a benefit under it indirectly, is not put S,d“fcaSr“Mt 
to his election. p"* ^ 

Illustration. 

The lands of Sultanpur are settled upon 0 for life, and after his 
death upon D, his only child. A bequeaths the lands of Sultanpur to 
B, and 2 ,000 rupees to 0. C dies intestate, shortly after the testator, 
and without having made any election. D takes out administration 
to 0, and as administrator elects on behalf of O’s estate to lake under 
the will. In that capacity he receives the legacy of 1,000 rupees, and 
accounts to B for the rents of the lands of Sultanpur which accrued 
after the death of the testator and before the death of C. In his 
individual character he retains the lands of Sultanpur in opposition to 
the will. 

172. A person who in his individual capacity takes a 
benefit under the will, may in another character elect to 
take in opposition to the will. 

Illustration. 

The estate of Sultanpur is settled upon A for life, and after his 
death upon B. A leaves the estate of Sultanpur to D, and 2,000 
rupees to B, and 1,000 rupees to C, who is B*s only child. B dies 
intestate, shortly after the testator, without having made an election. 

0 takes out administration to B, and as administrator elects to keep 
the estate of Sultanpur in opposition to the will, and to relinquish the 
legacy of 2,000 rupees. 0 may do this, and yet elaim his legacy of 
1,000 rupees under the will. 

Exception to the six last Where a particular 

gift is expressed in the will to be in lieu of something 


Person taking 
in individual 
capacity, 
under will, 
may m other 
character 
elect to take 
in opposition. 



300 


SUCOESSIOK 


[Act X 


Wben accept- 
ance of bene- 
fit given by 
will constitu- 
tes election 
to take under 
will. 


Presumption 
arising from 
enjoyment by 
legatee for 
two years. 


Confirmation 
of beaueat by 
act of lega- 
tee. 


Sections 173-175. 

seloneina to the legatee, which is also in terms disposed 
3 f by^the will, if the legatee claims that ^ 

relinquish the particular gift, but he is not bound to 
relinquish any other benefit given to bun by tlu' will. 

Illustration. 

Under A*s marriage-settlement his wife is entitloci. if she survives 
i,im t^tha eniovment of the estate of Sultanpur dunng her Idf. A 
by his will bequeaths to his wife an annuity of 200(! duniiq her h e, 
L ueu^f her interest in the estate of Sultanpur, ^^ich estate he 
to his SOU. He also givos his wife a legacy oi 1,00!)/. i he 

widow elects to take what she is entitled to under the settlement. 

She is bound to relinquish the annuity, but not the legaej of 1,000/. 

173 AccepUnce of a benefit given by the ^Yill 

constitutes an election by the legatee to take under the 

will if he has knowledge of his right to elect, and of those 
circumstances which would influence tho judgment ot a 
reasonable man in making an election, or if ho waiveH 
inquiry into the circumstances. 


Illustrations. 


(a) A is owner of an estate called Sultanpur Khurd, and has 
life interest in another estate called Sultanpur Bumig, to wliich, upon 
his death, bis son B will be absolutely entitled. J lie will of A gives 
the estate of Sultanpur Khurd to B, and the estato of Hu tanpur 
Bnzurg to 0. B, in ignorance of his own right to the estate of 
Sultannur Buzurg, allows C to take possession of it, and etiteis mto 
possession of the estate of Sultanpur Khurd. B has not eoniinned the 

bequest of Sultanpur Buzurg to C. 

(b) B. the eldest son of A, is the possessor of an estate oaUiMl 
Sultanpur. A bequeaths Sultanpur to 0, and to B the ri^duo of A » 
nroperty. B, having been informed by A’s executors that the rosidue 
will amount to 5,000 rupees, allows 0 to taka possession of Sultanpur. 
He afterwards discovers that the residue does not amount to moro 
than 600 rupees. B has not confirmed the bequest of the estate ot 
Sultanpur to 0. 

174. Such knowledge or waiver of inquiry shall, in 
the absence of evidence to the contrary, bo pre.sumed if 
the legatee has enjoyed for two years the bonofits provided 
for him by the will without doing any act to express 


dissent. 

176. Such knowledge or waiver of inquiry may be 
inferred from any act of the legatee which renders it 
impossible to place the persons interested in the subjeot- 
m^ter of the bequest in the same condition as if such act 
had not been done. 
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Seotiom 176-178. 

Illustratton. 

. A bequeaths to B an estate to which G is entitled, and to C a 
coal-mine. 0 takes possession of the mine, and exhausts it. He has 
thereby confirmed the bequest of the estate to B. 

176 . If the legatee shall not, within one year after 
the death of the testator, signify to the testator’s 
representatives his intention to confirm or to dissent from 
the will, the representatives shall, upon the expiration of 
that period, require him to make his election. 

And if he does not comply with such requisition 
within a reasonable time after he has received it, he shall 
be deemed to have elected to confirm the will. 

177 . In case of disability the election shall be post- 
poned until the disability ceases, or until the election shall 
be made by some competent authority. 

PAET XXVIII. 

Of Gifts in Contemplation of Death, 

178 . A man may dispose, by gift made in contemp- 
lation of death, of any moveable property which he could 
dispose of by will. 

A gift is said to be made in contemplation of death 
where a man who is ill and expects to die shortly of his 
illness, delivers to another the possession of any move- 
able property to keep as a gift in case the donor shall die 
of that illness. 

Such a gift may be resumed by the giver. 

It does not take eSect if he recovers from the illness 
during which it was made ; nor if he survives the person 
to whom it was made. 

Illustrations, 

(a) A being ill, and in expectation of death, delivers to B, to be 
retained by him in case of A’s death — 
a watch : 

a bond granted by 0 to A : 
a Bank Note : 

a promissory note of the Government of India endorsed in 
blank : 

a bill of exchange endorsed in blank : 
certain mortgage-deeds. 

A dies of the illness during which he delivered these articles. 

B is entitled to — 
the watch : 

the debt secured by O’s bond ; 
the bank-note : 

the promissory note of the Government of India: 

4.1a.... lv.1l Vt • 


When teeta- 
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Bfiectof non- 
compliance. 
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plation of 
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death. 


Such gift 
resumable. 
When it fails. 
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'Sections 179-183. 

(6) A, being ill (tad in expeoiafeioa of deiiiih, delivers to B the 
key of a trunk, or the key of a warehouse in which goods of bulk 
belonging to A are deposited, with the intention of giving him the 
control over the contents of the trunk, or over the deposited goods, 
and desires him to keep them in case of A's death. A dies of the 
illness during which he delivered these articles. B is entitled to the 
trunk and its eontents or to A’s goods of bulk in tlie warehouse. 

(o) A, being ill and in expectation of death, put aside certain 
articles in separate parcels, and marks upon the parcels respectively 
the names of B and C. The p ireels aie not delivered during the life of 
A. A dies of the illness during which ho set aside the parcels. B and 
C are not entitled to the contents of the parcels. 

PAET XXIX. 

Of gbant of Peobatb and Letters of Administration. 

179 . The executor or administrator, as the case may 
be, of a deceased person, is his legal ropresontativo for ail 
purposes, and all the property of the deceased person vests 
in him as such. 

180 . When a will has been proved and deposited in 
a Court of competent jurisdiction, situated beyond the 
limits of the Province, whether in the British dominions 
or in a foreign country, and a properly authenticated copy 
of the will is produced, letters of administration may bo 
granted with a copy of such copy annexed. 

181 . Probate can be granted onlv to an executor 
appointed by the will. 

182 . The appointment may be express or by 
necessary implication. 


lUustratims- 

(a) A wills fch»t 0 be his executor if B wiU not . B is appointed 
executor by implication. 

(5) A gives a legacy to B and several legacies to otlter persons, 
among the rest to his daughter-in-law, 0, and adds, "but shoull the 
within named G be not living, I do constitute and appoint B my 
whole and executrix.’* 0 is appointed executrix by implication. 

(c) A appoirita several persons executors of his will and codioils, 
and his nephew residuary legatee, and in another codicil are these 
words : — “ I appoint my nephew my residuary legatee to discharge all 
lawful demaiids against my will and codicils, signed of different dates.” 
The nephew is aprointed an executor by implication. 

183 . Probate cannot be granted to any person who is 
a minor or is of unsound minA nor to a married woman 
without the previous consent of her husband. 
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Sections 184-192. 

184 . When several executors are appointed, probate 
may be granted to them all simultaneously or at different 
times. 

llluttraiiott. 

A is an executor of B’s will by express appointment, and C an exe- 
cutor of it by implication. Probate may be granted to A and C at 
the same time, or to A first and then to 0, or to 0 first and then to A, 

185 . If a codicil be discovered after the grant of 
probate, a separate probate of that codicil may be granted 
to the executor, if it in no way repeals the appointment of 
executors made by the will. 

If different executors are appointed by the codicil, the 
probate of the will must be revoked, and a new probate 
granted of the will and the codicil together. 

186 . When probate has been granted to several 
executors, and one of them dies, the entire representation of 
the testator accrues to the surviving executor or executors. 

187 . No right as executor or legatee can be esta- 
blished in any Court of Justice, unless a Court of competent 
jurisdiction within the Province shall have granted probate 
of the will under which the right is claimed, or shall have 
granted letters of administration under the one hundred 
and eightieth section. 

188 . Probate of a will when granted establishes the 
will from the death of the testator, and renders valid all 
intermediate acts of the executors as such. 

189 . Letters of administration cannot be granted to 
any person who is a minor or is of unsound mind, nor to a 
married woman without the previous consent of her 
husband. 

190 . No right to any part of the property of a person 
who has died intestate can be established in any Court of 
Justice, unless letters of administration have first been 
granted by a Court of competent jurisdiction. 

191 . Letters of administration entitle the administra- 
tor to all rights belonging to the intestate as effectually as 
if^the administration had been granted at the moment 
after his death. 

192 . Letters of administration do not render valid 
any intermediate acts of the administrator tending to the 
diminution or damage of the intestate’s estate. 
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Sections 193498. 
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193 . When a person appointed an cyocutor has not 
renounced the executorship, letters of adiuinistration shall 
not be granted to any other person until a citation has 
been issued, calling upon the executor to accept or 
renounce his executorship ; 

Except that when one or more of several executors 
have proved a will, the Court njay, on the death of the 
survivor of those who have proved, grant letters of 
administration without citing those who havt* not proved. 

194 . The renunciation may be made orally in the 
presence of the Judge, or by a writing signed by the person 
renouncing, and when made shall preclude him from ever 
thereafter applying for probate of the will appointing him 
executor. 

196 . If the executor renounce, or fail to accept the 
executorship within the time limited for tho acceptance 
or refusal thereof, the will may be proved and letters of 
administration with a copy of the will annexed may be 
granted to the person who would bo entitled to administra- 
tion in case of intestacy. 

196 . When the deceased has made a will, but has 
not appointed an executor, or 

when he has appointed an executor who is legally 
incapable or refuses to act, or has died before the testator, 
or before he has proved the will, or 

when the executor dies after having proved tho will but 
before he has administered all the estate of the deceased ; 

an universal or a residuary legatee may bo admitted 
to prove the will, and letters of administration with the 
will annexed may be granted to him of the whole estate, 
or of so much thereof as may be unadministered. 

197 . When a residuary legatee who has a beneficial 
interest survives the testator, but dies before the estate has 
been fully administered, his representative has the same 
right to administration with the will annexed as such 
residuary legatee. 

198 . When there is no executor and no residuary 
legatee or representative of a residuary legatee, or he 
declines or is incapable to act, or cannot be found, the 
person or persons who would be entitled to the administra- 
tion of the estate of the deceased if he had died intestate, 
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Sections 199-205. 

or any other legatee having a beneficial interest or a 
creditor, may be admitted to prove the will, and letters of 
administration may be granted to him or them accordingly. 

199 . Letters of administration with the will annexed 
shall not be granted to any legatee other than an universal 
or a residuary legatee, until a citation has been issued and 
published in the manner hereinafter mentioned, calling on 
the next of kin to accept or refuse letters of administration. 

200 . When the deceased has died intestate, those 
who are connected with him, either by marriage or by 
consanguinity, are entitled to obtain letters of administra- 
tion of his estate and effects in the order and according to 
the rules hereinafter stated. 

201 . If the deceased has left a widow, administration 
shall be granted to the widow, unless the court shall see 
cause to exclude her, either on the ground of some personal 
disqualification, or because she has no interest in the 
estate of the deceased. 


lllustmUons. 

(a) The widow is a lunatic, or has committed a adultery, or has 
been barred by her marriage settlement of all interest in her husband’s 
estate ; there is cause for excluding her from the administration. 

(b) The widow has married again since the decease of her 
husband ; this is not good cause for her exclusion. 

202 . If the Judge think proper, he may associate any 
person or persons with the widow in the administration, 
who would be entitled solely to the administration if there 
were no widow. 

203 . If there be no widow, or if the Court see cause 
to exclude the widow, it shall commit the administration 
to the person or persons who w'buld be beneficially entitled 
to the estate according to the rules for the distribution of 
an intestate’s estate : 

Provided that, when the mother of the deceased shall 
be one of the class of persons so entitled, she shall be solely 
entitled to administration. 

204 . Those who stand in equal degree of kindred to 
the deceased are equally entitled to administration. 

205 . The husband, surviving his wife, has the same 
right of administration of her estate as the widow has in 
respect of the estate of her husband. 

M.O. VOL. I 
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20 
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Sections 206-212. 

206 . When there is no person connertecl with the 
deceased by mai-riage or oonsangninity who is entitled to 
letters of administration and willing to act, th('y may he 
granted to a creditor. 

207 . Where the deceased has left property in British 
India, letters of administration must be granted according 
to the foregoing rules, although hc' may have biam a 
domiciled inhabitant of a country in ^^hich the law 
relating to jtestate and intestate succt'ssion didViN from 
the law of British India. 

PART XXX. 

Op Limited (xbant. 

(a) Grants limited in Duration. 

208 . When the will has been lost or mislaid since 
the testator’s death, or has been dcstroy(‘d by wronger 
accident and not by any act of the testator, and a copy or 
the draft of the wiil has been preserved, ))r()late may he 
granted of such copy or draft, limiti'd until tin* original or 
a properly authenticated copy of it hi' produced. 

209 . When the will has bee.u lost or destroyeil aaid 
no copy has been made nor the draft pri'scrvi'd, [irohate 
may be granted of its contents, if they can Ix' estahlished 
by evidence. 

210 . When the w'ill is in the possession of a pm'son 
residing out of the Province in whicli application for 
probate is made, who has refused or neglected to ihdivi'rit 
up, but a copy has been transmitted to the i‘.\ecntor, and 
it is necessary for the interests ol the estate that probate 
should be granted without waiting for the arrival of the 
original, probate may be granted of tlio copy so t rausmit ted, 
limited until the will or an authenticated copy of it Iw 
produced. 

211. Where no will of the dcci'ased is forlhcuming, 
but there is reason to believe that there is a will in exist- 
ence, letters of administration may bo granted, limited 
until the will or an authenticated copy of it be produced. 

(&) Grants for the me and benefit of others having Might. 

212 . When any executor is absent from the Province 
in which applicationis made, and there is no executor within 
the Province willing to act, letters of administration, with 
the will annexed, may be granted to the attornov of the 
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absent executor, for the use and benefit of his principal, 
limited until he shall obtain probate or letters of adminis- 
tration granted to himself. 

213. When any person to whom, if present, letters 
of administration, with the will annexed, might be granted, 
is absent from the Province, letters of administration, with 
the will annexed, may be granted to his attorney, limited 
as above mentioned. 


Administra- 
tion, with 
will annexed 
to attorney 
ot absent 
person, who, 
it present, 
would be 
entitled to 
administer. 


214. When a person entitled to administration in 
case of intestacy is absent from the Province, and no 
person equally entitled is willing to act, letters ot adminis- 
tration may be granted to the attorney of the absent person, 
limited as before mentioned. 

216. When a minor is sole executor or sole residuary 
legatee, letters of administration, with the will annexed, 
may be granted to the legal guardian of such minor or to 
such other person as the Court shall think fit until the 
minor shall have completed the age of eighteen years, at 
which period and not before, probate of the will shall be 
granted to him. 

216. W hen there are two or more minor executors and 
no executor who has attained majority, or two or more 
residuary legatees and no residuary legatee who has attain- 
ed majority, the grant shall be limited until one of them 
shall have completed the age of eighteen years. 

217. If a sole executor or a sole universal or residuary 
legatee, or a person who would be solely entitled to the es- 
tate of the intestate according to the rule [a] for the 
distribution of intestates’ estates, be a lunatic, letters of 
administration, with or without the will annexed, as the 
case may be, shall be granted to the person to whom the 
care of his estate has been committed by competent autho- 
rity, or, if there be no such person, to such other person as 
the Court may thiuk fit to appoint, for the use and benefit 
of the lunatic until he shall become of sound mind. 

218. Pending any suit touching the validity of the will 
of a deceased person, or for obtaining or revoking any prt)- 
bate or any grant of letters of administration, the Court may 


AdiniLnstra- 
tioii to attor- 
ney of absent 
person enti- 
tled to admi- 
nister m rase 
of intestacy. 


Administra- 
tion during 
minority of 
sole execu- 
tor or residu* 
ary legates. 


Adnimictra- 
tion during 
minority of 
several exe- 
cutors or resi- 
duary lega- 
tees. 
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[a] Sic : read rules. 
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Sections 2J 9-223. 

appoint an administrator of tlnj estate of such doc‘(!asod 
person, who shall have all the rights and powers of a 
general administrator, other than the right of distributing* 
such estate, and every such administrator shall l)e subject 
to the immediate control of the Court and shall act under 
its direction. 


(c) For Special Furimes. 

219. If an executor bo appointed for any liniitt'd pur- 
pose specified in the will, the probate shall be limited to tiiat 
purpose, and, if he should appoint an attorney to tak(‘ ad- 
ministration on his behalf, the letters of administration, 
with the will annexed, shall accordingly be limited. 

220. If an executor appointed generally givt' aii au- 
thority to an attorney to prove a will on his bidialf, and 
the authority is limited to a particular purposi', the letters 
of administration with the will aunoxeii shall be limited 
accordingly. 

221. Where a person dies, U‘aviiig property of which 
he was the solo or surviving trust et', or in which ho had no 
beneficial interest on his own account, and leaves no general 
representative, or one w'ho is unable or unwilling to act as 
such, letters of administration, limited to siudi [iroperty, 
may be granted to the person beneficially interested in the 
property, or to some other person on his bidialf. 

222. When it is necessary that the r('presentn,tivt‘ of a 
person deceased bo made a party to a pending suit , jind the 
executor or person entitled to adininistratinn is unable or 
unwilling to act, letters of administration may be granted to 
the nominee of a party in such suit, limited for the pnj-pose 
of representing the deceased iu the said suit, or in any other 
cause or suit which may be commenced in the same or in 
any other Court between the parties, or any other parties, 
touching the matters at issue in the said cause or suit, and 
until a final decree shall be made therein and carried into 
complete execution. 

223. If, at the expiration of twelve months from the 
date of any probate or letters of administration, the execu- 
tor or administrator to whom the same has been granted is 
absent from the Province within which the Court that has 
granted the probate or letters of administration is situate, it 
shall be lawful for such Court to grant, to any person whom 
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it uiay think fit, letters of administration limited to the 
purpose of becoming and being made a party to a suit to 
be brought against the executor or administrator, and 
carrying the decree which mav be made therein into effect. 

224 . In any case in which it may appear necessary 
for preserving the property of a deceased person, the Court, 
within whose district any of the property is situate, may 
grant to any person whom such Court may think fit, letters 
ot administration limited to the collection and preservation 
of the property of the deceased, and giving discharges for 
debts due to his estate, subject to the directions of the 
Court. 

226 . When a person has died inte.state, or leaving a 
will of which there is no executor willing and competent 
to act, or where the executor shall, at the time of the death 
of such person, be resident out of the Province, and it shall 
appear to the Court to be necessary or convenient to ap- 
point some person to administer the estate or any part 
thereof, other than the person who under ordinary circum- 
stances would be entitled to a grant of administration, it 
shall be lawful for the Judge, in his discretion, having 
regard to consanguinity, amount of interest, the safety of 
the estate and probability that it will be properly adminis- 
trated, to appoint such person as he shall think fit to be 
administrator. 

In every such case letters of administration may 
be limited or not as the Judge shall think fit. 

(d) Orants with Exception. 

226 . Whenever the nature of the case requires an 
exception be made, probate of a will, or letters of adminis- 
tration with the will annexed, shall be granted subject to 
such exception. 

227 . Whenever the nature of the case requires that 
an exception he made, letters of administration shall be 
granted subject to such exception. 

(e) Grants of ilie Best. 

228 . Whenever a grant, with exception, of probate 
or letters of administration, with or without the will 
annexed, has been made, the person entitled to probate or 
administration of the remainder of the deceased’s estate 
may take a grant of probate or letters of administration, 
as the case may be, of the rest of the deceased’s estate. 
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(/) GmnU of vita(l'>nini)sttrnl . 

229. If the executor to whom proluite htis he.'ii 

granied hav('di(-(l, leaving a part oi tlie testator's estnte uii- 
administered, a new reprc'seutative may he i'or 

the purpos(' of administering such {tart of the I'state. 

230. In granting letters of administration ot an 
estate not fully administered, the ('ourt shall ho u.ded h_\ 
the same rules as apply to original graids, and shall gram 
letters of administration to thost* persttns on!,N 1o whom 
original grants might have heem mtuie. 

231. When a limited grant has e.xpired by ellluxion 
of time or the happening of the event or contiugenes oa 
which it was limited, and there is still some part of the 
deceased’s estate unadininistered, letters of adminisi rat ion 
shall be granted to tliose persons to whom lU’iuinal grants 
might have been made. 

(r/) AUcnili(»i ill (irunf)!. 


Wfadt c lurs 232. E nors in names and descriptions, or in st'lliiie 
fioYby Court, forth the time and piaoc' of the deceased’s death, or I la* 
purpose in a limited grant, may he rectified by the Court, 
and the grant of probate or letters of administration may 
be altered and amended actjordingly. 

Procedure 233. If, after the grant of k'tUirs of atiministralion 

with the will annexed, a codicil be discov ('red, it may he 
added to the grant on due, proof and idem ilteat ion, iiiid the 
tiouwith ^viu grant altered and amended acoordinglv. 

annexed. 

{It) Itevocation of OriiniH. 

or%uMtoeut 234. The grant of probate or lettt'rs of administra- 
f-ion uia-y bo revoked or auunlied for just canst'. 
Explanation . — Just cause is — 

1st, that the proceedings to obtain the gniiit w('n' de- 
fective in substance ; 

that the grant was obtained fiandulenlly by 
making a false suggestion, or by concealing from the Court 
something material to the cause ; 

5rd, that the grant was obtained by meaiw of an 
untrue allegation of a fact essential in point of law to 
justify the grant, though such allegation was nnwhi in 
ignorance or inadvertently ; 

Ml, that the grant has become useless and inoperative 
through circumstances. 



1865.J 


SCrCCESSION 


311 


8ecUo77s 235-237. 

Ulustmtims. 

(a) The Court by -which the grant -was made had no jurisdic- 
tion. 

{h) The grant -was made -without citing parties who ought to 
liave been cited. 

(/i) The will of which probate was obtained was forged or 
revoked. 

id) A obtained letters of administration to the estate of B, as 
his widow, but has since transpired that she -W’as never married to him. 

(e) A has taken administration to the estate of B as it he had 
died intestate, but a will has since been discovered. 

if) Since probate was granted, a later will has been discovered. 

([/) Since probate was granted, a codicil has been discovered, 
which revokes or adds to the appointment of executors under the wdll. 

ik) The person to whom probate was, or letters of administia- 
tion were, granted has subsequently become of unsound mind. 

PART XXXI. 

Op the peactioe in granting and revoking Probates 
AND Letters of Administration. 

236. The District Judge shall have jurisdiction in 
granting and revoking probates and letters of administra- 
tion in all cases within his District. 

236. The District Judge shall have the like powers 
and authority in relation to the granting of probate and 
letters of administration, and all matters connected there- 
with as are by law vested in him in relation to any civil 
suit or proceeding depending in his Court. 

237. The District Judge may order any person to 
produce and bring into Court any paper or writing, being 
or purporting to be testamentary, which may be shown to 
be in the possession or under the control of such person ; 

and if it be not shown that any such paper or writing 
is in the possession or under the control of such person, 
but there is reason to believe that he has the knowledge 
of any such paper or writing, the Court may direct such 
person to attend for the purpose of being examined respec- 
ting the same, 

and such person shall be bound to answer such 
questions as may be put to him by the Court, and, if so 
ordered, to produce and bring in such paper or writing, 
and shall be subject to the like punishment under the 
Indian Penal Code, in case of default in not attending or in 
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not answering such questions or not bringing in such 
paper or writing, as he, would have bet'u subject to in case 
he had been a party to a suit, and had made such default; 

and the costs of the proceeding shall be in Uu‘ discre- 
tion of the Judge. 


Proceeding'^ 
of District 
Judge’s 
Court in re- 
lation to pro- 
bate and ad- 
ministration. 


When and 
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terfere for 
protection ol: 
property. 


238. The proceedings of the C'ourt ol the District 
Judge in relation to the granting of probate and letfci'rs 
of administration shall, except as hereinafter otherwise 
provided, be regulated, so far as the (‘ireuuistanees of 
the case will admit, by the Code of Civil Procedure. 

289. Until probate be granted of tin’ will ol a 
deceased person, or an administrator of his estati' bo 
constituted, the District Judge within whose jurisdiction 
any part of the property of the dt'ceascd pm-son is situati' 
is authoriized and required to interfere fm- the proti'ction of 
such property, at the instance of any piu-son claiming to 
be interested therein, and in all other c.ises where the 
Judge considers that the property incurs any risk of loss 
or damage ; and lor that purpose, if he sliall s(><‘ lit, to 
appoint an officer to take and keep possession of the 
property. 


When pro- 240. Pi’obate of the wall or letters of administration 

mimsteauon cstate of a deceased person may be grantial by the 

maybe District Judge under the seal of bis Court, if ii shall 
Strict ^ appear by a petition verified as hereinafter mcntioiu'd, of 
juage. person applying for the .‘<amo, that ibi' testator or in- 

testate, as the case may be, at the time of his dectaise had 
a fixed place of abode, or any property, movabh' or im- 
movable, within the jurisdiction of the judge. 


Disposal of 241. When the application is made to the Judge of 

a District in which the deceased bad no fixed alw)dt‘ at tlie, 
mfliofin of his death, it shall be in the discretion of the Judge 

wbwh deceaa- to refuse the application, if in his judgment, it (‘ould be 
fixed abode, disposcd of more justly or conveniently in another district, 
or, where the application is for letters of administration, 
to grant them absolutely, or limited to the proper! y within 
. • his own jurisdiction. 


Probate or letters of administration shall have 
bate or letters cfiect over all the property and estate, movable or immova- 
ble of the deceased, throughout the Province in which 
the same is [a] granted, 


[a] 8%c should bo ‘‘b or 
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and shall be conclusive as to the representative title 
against all debtors of the deceased, and all persons holding 
property which belongs to him, » 

and shall afford full indemnity to all debtors paying 
their debts, and all persons delivering up such property to 
the person to whom such probate or letters of administra- 
tion shall have been granted, 

243 . The application for probate or letters of admi- conciusive- 

nistration, if made and verified in the manner hereinafter 
mentioned, shall be conclusive for the purpose of authori- famfmstrV 
sing the grant of probate or administration ; i* p™- 

and no such grant shall be impeached by reason that and verified, 
the testator or intestate had no fixed place of abode, or no 
property within the district at the time of his death, un- 
less by a proceeding to revoke the grant if obtained by a 
fr.aud upon the court. 

244 . Application for the probate shall be made by a probate” 
petition distinctly written in English or in the language in 
ordinary use in proceedings before the Court in which the 
application is made, with the will annexed, and stating 

(1) the time of the testator’s death, (2) that che writing 
annexed is his last will and testament, (3) that it was 
duly executed, and (4) that the petitioner is the executor 
therein named; 

and in addition to these particulars, when the appli- 
cation is to the District Judge, the petition shall further 
state that the deceased at the time of his death had his 
fixed place of abode, or had some property, movable or 
immovable, situate within the jurisdiction of the Judge. 

245 . In cases wherein the will is written in any 
language other than English or than that in ordinary Jiiito^bean- 
use in proceedings before the Court, there shall be a trans- 

lation thereof annexed to the petition by a translator of the 
Court, if the language be one for which a translator is 
appointed ; or, if the will be in any other language, then 
by any person competent to translate the same, in which 
case such translation sjaall be verified by that person in 
the following manner ; — 

“ I {A.B.) do declare that I read and perfectly under- 
stand the language and character of the original, and that bype“on 
the above is a true and accurate translation thereof.” 

translator. 
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Htrfionn '1 

246. Ap])lic‘ation« for l('tU‘fs (tl adnmii'-irat lun -.uaii 
be made by petition distinctly wriin'i! a^ al’nrt ■'•lid, and 
statinj> (1) the time and place of the dc( reap'd ^ dianh, 
(-2) the family or other rclali\cs ol ilie <l<e(a^<(! and 
their lespootive residences, (91 tlc' rmht in whah tin* 
petitioner claims, (4) that the dot (aised hi: oine 
’.Ji’operty within the jurisdi'dion of the 1' ‘.tnet dml >e to 
whom th(' application is imuhs and t,oi :he mioniit ol 
assets which are likidy to come to the petit inner’., halt is. 

247. The petition for probate or let tern oi adinitn.'t 
tratiou shall in all cases be subst'ribed In the petit tout r 
and his pleader, if any, and hlinll he \eriiiMi hs tlie peti- 
tioner in the following manner or to the like ellecl ; 

I (A.J?.), the petitioueriu the above petit ion, declare 
that what is stated therein is true to the best ot in> 
information and btdief.” 

248. 'Where, the application is for prohale. t.he 
petition shall also be verilied by at Icmt one oi the, 
witnesses to the will (when prix-urahle), in the manner or 
to the effect following : — 

‘‘ I (C.X).), one of the witnesses to the last will •ind 
testament of the testator mentioned in the above petition, 
declare that I was present and saw the said te.stator alh.\ 
his signature (or mark) thereto {ns l/i,‘ aisr i/hn/ In'), Uii‘ 
that the said testator acknowledgi’d tin- writing auneved 
to the above petition to be his last will and testanuint in 
my presence.)” 

249. If any petition or declaration which is hmvhy 
required to be verified shall contain an\ averimmt which 
the person making the verification knovLs or hcheves to he 
false, such person shall bo subject lo puni^lulu‘nt according 
to the provisions oi the law for the time h dug in force for 
the punishment of giving or fabricating falst* iw’ideuce. 

250. In all oases it shall be lawful for the Dislidc.t 
Judge, if he shall think proper, 

to examine the petitioner in. person, upon oath or 
solemn affirmation, and also • 

to require further evidence of the «iue (‘.xecution of the 
will, or the right of the petitioner to the h'ttm’s of admi- 
nistration, as the case may be, and 
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to issue oitations calling upon all persons claiming to issue of oi; 
have any interest in the estate of the deceased to come !pecTpro-“' 
and see the proceedings before the grant of probate or 
letters of administration. 

The citation shall be fixed up in some conspicuous part PuUication 
of the Ooprt-house, and also in the office of the Collector of 
tlic district, and otherwise published or made known in 
such manner as the Judge issuing the same may direct. 

261. Caveats against the grant of probate or adminis- civets 
tration may be lodged with the District Judge; and immedi- “fpi^batror* 
atcly on a caveat being entered with the District Judge, admmutra- 
a copy thereof shall be given to any other Judge to whom 
it may appear to the District Judge expedient to transmit 
the same. 

252. The caveat shall be to the following effect : — Formot 
‘‘Let nothing be done in the matter of the estate of A. B., 

late of deceased, who died on the day of at , 

without notice to C. D. of .” 

253. No proceeding shall be taken on a petition for 
probate or letters of administration after a caveat against pro^llung 
the grant thereof has been entered with the Judge to petiuorunta 
whom the application has been made, until after such 

notice to the person by whom the same has been entered 
as the Court shall think reasonable. 

254. When it shall appear to the Judge that probate Grant of pro- 
of a will should be granted, he will grant the same under ^aet^eaiof 
the seal of his Court in manner following : — 

“ I, , Judge of the District of , hereby 

made known that on the day of in the year ' 

the last will of , late of , a 

copy whereof is hereunto annexed, was proved and regis- 
tered before me, and that administration of the property 
and credits of the said deceased, and in any way concern- 
ing his will, was granted to , the executor in the 

said will named, he having undertaken to administer the 
same, and to make a true inventory of the said property 
and credits, and to exhibit the same at or before the 
expiration of a year next ensuing, and also to render a 
true account thereof.” 

266, And wherever it shall appear to the District Grant of 
Judge that letters of administration to the estate of a per- 
son deceased, with or without a copy of the will annexed, 
should be granted, he will grant the same under the seal court. 

Tn 'f/xl 1 rtlTTin fT . 
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Sectiojis ‘25G-'i59, 

“ I, , Judge of the District of 

hereby made known that ou the <la.y oi 

letters of administration (with or without fch(> will aimexc'd, 
as the case may be) of the property and eri'dith of , 

late of , deceased, were granted to . tin' 

father (or as the case may be) of the deceased, he liaviug 
undertaken to administer the same, and to make a true in- 
ventory of the said propertj'' and credits, and to exhibit 
the same in this Court at or bi'fore’the ('xpiration of one 
year next ensuing, and also to reudi'r a true aeeount 
thereof.” 

266. [Every person to whom anj grant of letters of 
administration other than a grant under st'ction “Ji'J is 
committed] shall give a bond to the Judge of the District 
Court to ensure for the benefit of the Judge* for tin* time 
being, with one or more surety or sun'tii's, ('ugiiging f<u' the 
due collection, getting in and administering the e.->t;ite of 
the deceased, which bond shall bo in such form as t lit* J iidge 
shall from time to time by any general or spi-eial ordt'r direct. 

257. The Court may, on application made* by petition 
and on being satisfied that thoeiigagomeuf of any sm*h bond 
has not been kept, and upon such terms as to security, or 
providing that the money received be paid into ('ourl, or 
otherwise as the Court may tlunk fit, assign the same to 
some person, his executors or administrators, who shall 
thereupon be entitled to sue ou the said honil in his own 
name as if the same had been originally given to liiin 
instead of to the Judge of the Court, and shall hi* entitled 
to recover thereon, as trustee for all persons intere.sted, thi* 
full amount recoverable in respect of any breach thertiof. 

258. No probate of a will shall be granted unt il after 
the expiration of seven clear days, and no letters of adminis- 
tration shall be granted until after the expiration of four- 
teen clear days, from the day of the testator or intestate’s 
death. 

259. Every District Judge shall file and preserve all 
original wills, of which probate or letters of administration 
with the will annexed may be granted by him, among the. 
records of his Court, until some public registry for wills is 
established ; 

and the Local Government shall make regulations for 
the preservation and inspection of the wills so filed as 
aforesaid. 


[ J Substituted by Act I of 1922, 
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Sections 260-265. 

260. After any grant of probate or letters of adminis- 
tration. no otlici tban tbe person to wbom tbe same sball 
have boon granted, shall have power to sue or prosecute 
any suit, or otherwise act as representative of the decea- 
sed, throughout the Province in which the same may 
ha.v6 been granted, until such probate or letters of adminis- 
tration shall have been recalled or revoked. 

261. Jn any case before the District Judge in which 
there is crmtimtiou, the proceedings shall take, as nearly as 
may ho, tlu' form of a regular suit, according to the provi- 
sions of the (lode of Civil Procedure, in which the petitioner 
for probate or letters of administration, as the case may be, 
shall be the plaintiff, and the person wbomay have appeared 
as aforesaid to ojipose the grant shall be the defendant. 

262. Where any probate is, or letters of administration 
ar(‘. revoked, all payments 5o«a^demadc to any executor or 
administrator under such probate or administration before 
the revocation thereof shall, notwithstanding such revoca- 
tion, be a legal discharge to the person making the same ; 

and tlu' executor or administrator who shall have 
acti'd under any such revoked probate or administration 
may retain and reimburse himself in respect of any pay- 
ments made by him, w'bich the person to whom probate 
or letters of administration shall be afterwards granted 
might have lawfully made. 

263. Every order made by a District Judge by virtue 
of the powers hereby conferred upon him shall be subject 
to appotil to the High Court under the rules contained in 
the Codo of Civil Procedure applicable to appeals. 

264. The. High Court shall have concurrent jurisdic- 
tion with the District Judge in the exercise of all the 
powers hereby conferred upon the District Judge. 

PART XXXIL 

Op Exbcdtobs op theie own Weong. 

266. A person who intermeddles with the estate of 
the deceased, or does any other act which -helongs to the 
office of executor, while there is no rightful executor or 
administ'i'ator in existence, thereby makes himself an 
executor of his own wrong. 
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Sections 266-268. 

Exceptions. — First. — Intermeddling with lh(' L^odds 
of the deceased for the purpose of preserving them, or 
providing for his funeral or for the iiuniedinfi' iiecessitii'h 
of his family or property, does not juako an executnr of 
his own wrong. 

Second. — Dealing in the ordinary course (»f httsim'hs 
with goods of the deceased received from anolher does 
not make an executor of his own wrong. 

Illustrations, 

{a) A uses or gives away or sells some oi the '^ontK 
deceased, or takes them to satisfy his own debt or legacy, or n colors 
payment of the debts of the deceased, lie is at! eveculor of his 
wrong. 

{b) A, having been appointed agent by the deceased in his 
lifetime to collect his debts and sell his goods, coutinnes to do ,o aitf i 
he has become aware of his death. lie is an f*\r<'utor of his 
wrong in respect of acts done after ho has becoiiu' aware oi the dedh 
of the deceased. 

(c) A sues as executor ol the deceased, not being stadi, k 
an executor of his own wrong. 

266. When a person has so acted as to lu'emu*' an 
executor of his own wrong, ho is answt'rable tn tlm rmhilui 
executor or administrator, or to any credilnr nr legatee (tf 
the deceased, to the extent of the assets which may li iv(* 
come to his hands, after deducting paynamts imidt' in (he 
rightful executor or administrator, and payments math* ui 
a due course of administration. 

PABT XXXIII. 

Of the Powers of an Executor or .VuviNtsTi. vmi;. 

267. An executor or aduiinistrator 1ms (he .«amc 
power to sue in respect of all causes of action thatsurvi\c 
the deceased, and to distrain for ail rents due to him at 
the time of his death, as the deceased bad when living. 

268. All demands whatsoever and ail rights to proN. 
cute or defend any action or special procmiding, t'xistitig 
in favour of or against a person at the time of hisdect'ase. 
survive to and against his executors or administrators ; 
except causes of action for defamation, asvsanlt as delim'd' 
in the Indian Penal Code, or other personal injuries not 
causing the death of the party; and except also oases 
where, after the death of the party the relief sought could 
not be enjoyed, or granting it would be nugatory. 
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Sections 269-273. 


Illustrations. 


{a) A collision takes place on a railway in consequence of some 
neglect or default of the officials, and a passenger is severely hurt, but 
not so as to cause death. He afterwards dies without having brought 
any action. The cause of action does not survive. 

{b) A sues for divorce. A dies. The cause of action does not sur- 
vive to his representative. 


269, Aq executor or administra,tor has power to dis- 
pose of the property of the deceased, either wholly or m admimstra- 
part, in such manner as he may think fit. 


Illustrations. 


(a) The deceased has made a specific bequest of part of his pro- 
perty. The executor, not having assented to the bequest, sells the 
subject of it. The sale is valid. 

(b) The executor, in the exercise of his discretion, mortgages a 
part of the immovable estate of the deceased. The mortgage is valid, 

270. If an executor or administrator purchases, eithei P'ircbase by 

directly or indirectly, any part of the property of the do- almfmttri 
ceased, the sale is voidable at the instance of any other per- *ea’f pro^.' 
son interested in the property sold. >'ty- 

271. When there are several executors or adiuinistra- 

tors, the powers of all may, hi the absence of any direction executors or 
to the contrary, be exercised by any one of them who has tor“Sercise. 
proved the will or taken out administration. aWebyone. 

Illustrations. 


(a) One of the several executors has power to release a debt due 
to the deceased. 

(b) One has power to surrender a lease. 

(c) One has power to sell the property of the deceased, movable 
or immovable. 

^ id) One has power to assent a legacy. 

(e) One has power to endorse a promissory note payable to the 
deceased. 

if) The will appoints A, B, C and D to be executors, and directs 
that two of them shall be a quorum. No act can bo done by a single 
executor. 

272. Upon the death ot one or more of several execu- survival of 
tors or administrators, all the powers of the office become Shlfone 
vested in the survivors or suvivor. e^outoor 

administra- 

tors. 


273. The administrator of effects unadniinistered has, adSstea- 
with respect to such effects, the same powers as the original tor of eSeots 
executor or administrator. terea, 
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Sectioyis 274-281. 

274. An adujinistrator during luinoricy lias all the 
powers of an ordinary administrator. 

276, When probate or letters of administration have 
been granted to a married woman, she has all the powers of 
an ordinary executor or administrator. 

PART XXXIV. 

Of the Duties of an Bxecutoh ou Administeator, 

276. It is the duty of tlie G.'mcutor to perform tin; 
funeral of the deceased in a manner suitabh' to lus (‘ondition, 
if he has left property sufficient for the purpose. 

277. An executor or administrator shall, within six 
months from the grant of probate or letters of administra- 
tion, exhibit in the Court by which the sann' may have bexm 
granted an inventory containing a full and true estimate of 
all the property in possession, and all the (iredits, and also 
all the debts owing by any person or persons to which the 
executor or administrator is entitled in that eliaracter, and 
shall in like manner, within one year from the date afore- 
said, exhibit an account of the estate, showing the assets 
that may have come to his hands, and the maimer in which 
they have been applied or disposed of, 

278. The executor or administrator shall collect, with 
reasonable diligence, the property of tlie doco.ased and the 
debts that were due to him. at the time of his death. 

279. Funeral expenses to a reasonable amount accord- 
ing to the degree and quality of the deciasi'd, and doatli-' 
bed charges, including fees for medical attendance, and 
board and lodging for one month previous to his death, 
are to be paid before all debts. 

280. The expenses of obtaining probati' or h'tti'rs of 
administration, including the costs incurred for or in respect 
of any judicial proceedings that may be iwoessary for 
administering the estate, arc to he -paid next after the 
funeral expenses and death- bed charges. 

281. Wages due for services rendered to the deceased 
within three months next preceding lus death by any 
labourer, artisan or domestic servant are next to bo paid, 
and then the other debts of the deceased. 
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Hections 282-285. 

282 . Save as aforeasid, no creditor is to have a right Save a? 
of priority over another, by reason that his debt is secured 

by an instrument under seal, or on any other account. 

But the executor or administrator shall pay all such ^ 

debts as he knows of, including his own, equally and rate- 
ably, as far as the assets of the deceased will extend. 

283 . If the domicile of the deceased was not in British Application 

India, the application of his movable property to the pi^erty’to 
payment of his debts is to be regulated by the law of the 
country in which he was domiciled. domfoirenot 

in British 
India, 


lllustmtim, 

A dies, having his domicile in a country where instruments under 
seal have priority over instruments not under seal, leaving movable pro- 
perty to the value of 10,000 rupees, immovable property to the value 
of 6,000 rupees, debts on instruments under seal to the amount of 10,000 
rupees and debts on instruments not under seal to the same amount. 
T he debts on the instruments under seal are to be paid in full out of the 
movable estate, and the proceeds of the immovable estate are to be ap- 
plied as far as they will extend towards the discharge of the debts not 
under seal. Accordingly, one-half of the amount of the debts not under 
seal, is to be paid out of the proceeds of the immovable estate. 

284 . No creditor who has received payment of a part 
of his debt by virtue of the last preceding section shall be 
entitled to share in the proceeds of the immovable estate 
of the deceased unless he brings such payment into account 
for the benefit of the other creditors. 

Illiistration. 


Creditor paid 
in part under 
section 283 
to bring pay- 
ment into 
account be- 
fore sharing 
in proceeds 
of immova- 
ble proper- 
ty. 


A dies, having his domicile in a country where instruments under 
seal have priority over instruments not under seal, leaving movable 
property to the value of 5,000 rupees, and immovable property to the 
value of 10,000 rupees, debts on instruments under seal to the amount 
of 10,000 rupees, and debts on instruments not under seal to the same 
amount. The creditors holding instruments under seal receive half of 
their debts out of the proceeds of the movable estate. The proceeds of 
the immovable estate are to be applied in payment of the debts on instru- 
ments not under seal until one half of such debts has been discharged. 
This will leave 6,000 rupees, which are to be distributed rateably amongst 
ail the creditors without distinction in proportion to the amount which 
may remain due to them. 


285 . Debts of every 
any legacy. 


description must be paid before Debts to be 

paid before 
lef 


legacies. 
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Sectiotu 286-291. 

286. If the estate of the docoased is subiect to any 
contingent liabilities an executor or administrator is not 
bound to pay any legacy without a sutlicient iiuh'uinily to 
meet the liabilities whenever they may heoonie due. 

287. If the assets, after payment of debts, neces- 
sary expenses and specific legacies, are not sufiicient to pay 
all the general legacies in full, the latter .shall abate or be 
diminished in equal proportions, 

and the executor has no right to })ay one legatee in pre- 
ference to another, nor to retain any money on aeeount of 
a legacy to himsell or to any poi son for v honi he is a trustee. 

288. Where there is a specific legacy, and the assets 
are sulBciont for the payment of debts and necessary 
expenses, the thing specified must be deli^cred to the 
legatee without any abatement. 

289. Where there is a demonstrative legacx’, and the 
assets are snfiicient for the payment of debts and necessary 
expenses, the legatee has a preferential claim forpajunont 
of his legacy out of the fund from which the legacy is directed 
to be paid until such fund is exhausted, and iK after the fund 
is exhausted, part of the legacy still remains unpaid, ho is 
entitled to rank for the remainder against the general assets 
as for a legacy of the amount of such unpaid remainder. 

290. If the assets are not sufficient to answ er tlus debts 
and the specific legacies, an abatement shall be made from 
the latter rateably in proportion to^ their respective amounts. 


lUustiation. 

A has bequeathed to B a diamond ring, valued at 500 rupees, and 
to 0 a horse, valued at 1,000 rupees. It is found necessary to sell ail the 
effects of the testator, and his assets, after payment of debts, aru only 
1,000 rupees. Of this sum rupees 333-5*4 are to bo paid to B, and rupees 
666-10-8 to 0 

291. For the purpose of abatement, a legacy for life, 
a sum appropriated by tho will to produce an annuity, and 
the value of an annuity when no sum has been appropriated 
to produce it, shall be treated as general legacies. 



18C6.] 


SUCCESSION 


323 


Sections 292-294. 

PAET XXXV. 

Of the Executor’s Assent to a Legacy. 

292 . The assent of the executor is necessary to 
complete a legatee’s title to his legacy. 

llhi^tratiom, 

(a) A by his will bequeaths to B his Government paper, \vhich is 
in deposit with the Bank of Bengal, The Bank has no authority to 
deliver the securities, nor B a right to take possession of them, without 
the assent of the executor. 

(b) A by his will has bequeathed to C his house in Calcutta in 
the tenancy of B, C is not entitled to receive the rents without the 
assent of the executor. 

293 . The assent of the executor to a specific bequest 
shall be sufficient to divest his interest as executor therein, 
and to transfer the subject of the bequest to the legatee, 
unless the nature or the circumstances of the property 
require that it shall be transferred in a particular way. 

This assent may be verbal, and it may be either 
express or implied from the conduct of the executor. 

Illustrations* 

(а) A horse is bequeathed. The executor requests the legatee 
to dispose of it, or a third party proposes to purchase the horse from 
the executor, and he directs him to apply to the legatee. Assent to 
the legacy is implied. 

(б) The interest of a fund is directed by the will to be applied 
for the maintenance of the legatee during his minority. The executor 
commences so to apply it. This is an assent to the whole of the 
bequest. 

(c) A bequest is made of a fund to A, and after him to The 
executor pays the interest of the fund to A. This is an implied assent 
to the bequest to B. 

{d) Executors die after paying all the debts of the testator, but 
before satisfaction of specific legacies. Assent to the legacies may be 
jpresumed. 

[e) A person to whom a specific article has been bequeathed 
takes possession of it and retains it without any objection on the part 
of the executor. His assent may be presumed. 

294 . The assent of an executor to a legacy may be 
conditional, and if the condition be one which he has a 
right to enforce, and it is not performed, there is no assent. 

Illustrations* 

(a) A bequeaths to B his lands of Sultanpur, which at the date 
of the will, and at the death of A, were subject to a mortgage for 10,000 

21 ^ 
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8ecti07is :29o-298. 

rupees. The executor assents to the becjuehU on con litiou tli i{ il shall 
within a limited time pay the amount duo on the nnnt<M,c af the 
testator's death. The amount is not piiicl T\u w is no is^ont. 

(b) The executor assents to a InMjuost on condiPon that the 
legatee shall pay him a sum of mone^. The* p.umcni is not made. 
The assent is nevertheless valid. 

295. When the executor is a Icgntets hin asstuil to 
his own legacy is necessary to complete his titU^ to it, in 
the same way as it is required when the Insim^st is to 
another person, and his assent may in like manner bo 
express or implied. 

Assent shall bo implied if in his maniHU* of adminis- 
tering the property he does anv act which is n'ferable to 
bis character of legatee and is not rcderable to bis character 
of executor. 

TlUistmtioii. 

An executor takes the rent of a house or the interest of (loxorn* 
ment securities boqueatiied to him, tmd applies it to Ins own use. Tins 
is assent* 

296. The assent of the executor to a legacy gives 
effect to it from the death of the testator. 

lUmtrations, 

{a) A legatee sells his legacy before it is assented to by tho 
executor. The executor’s subsequent assent operates for the bonolit 
of the purchaser, and completes his title to the legat‘>. 

(6) A bequeaths 1,000 rupees to B with uilerest irom his death. 
The executor does not assent to this legacy until the expiration ot a 
year from A*s death. B is entitled to iuierost from the death of A. 

297. An executor is not bound to pay or deliver any 
legacy until the expiration of one year from the testator’s 
death. 


Illmtratimi. 

A by his will direebs his legacies to he jmifl within six months 
after his death. The executor is not hound to pay them before tho 
expiration of a year. 

PAET XXXVI. 


Op the PAIMINT AND APPORTIONMENT OP AnN CITIES. 

SeTof^' . Where an annuity is given by the will, and no 

no toe feeT Commencement, it shall oommenco 

by from the testator’s death, and the first payment shall be 

made at the expiration of a year next after that event. 



1865.J 


SUCCESSION 


325 


Sections 299-304. 

299 . Where there is a direction that the annuity 
shall be paid quarterly or monthly,' the first payment shall 
be duo at the end of the first quarter or first month, as the 
case may be, after the testator’s death ; and shall, if the 
executor think fit, be paid when due, but the executor shall 
not be bound to pay till the end of the year. 

300 . When there is a direction that the first payment 
of an annuity shall be made within one month or any other 
division of time from the death of the testator, or on a 
day certain, the successive payments are to be made on 
the anniversary of the earliest day on which the will 
authormes the first payment to be made ; 

and if the annuitant should die in the interval between 
the times of payment, an apportioned share of the annuity 
shall be paid to his representative. 

PAET XXXVII. 
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Of the Investment of Funds to peovide fob Legacies 

301 . W'here a legacy, not being a specific legacy, is 

given for life, the sum bequeathed shall at the end of the be^uSthea 
year be invested in such securities as the High Court may, To 
by any general rule to be made from time to time, authorize siven for ute. 
or direct, and the proceeds thereof shall be paid to the 
legatee as the same shall accrue due. 

302 . Where a general legacy is given to be paid at 

a future time, the executor shall invest a sum sufficient to legacy, to be 
meet it in securities of the kind mentioned in the last FntureSime. 
preceding section. 

The intermediate interest shall form part of the 
residue of the testator’s estate. _ 

303 . Where an annuity is given and no fund is Procedure 
charged with its payment or appropriated by the will to T^^geTiithl 
answer it, a Government annuity of the specified amount 

shall be purchased, or, annuity- 

if no such annuity can be obtained, then a sum 
sufficient to produce the annuity shall be invested for that 
purpose in such securities as the High Court may, by any 
general rule to be made from time to time, authorize or 
direct. 

304 . Where a bequest is contingent, the executor is 

not bound to invest the amount of the legacy, but may legatee of 

contingent 

bequest. 
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transfer the whole rc8icluc of tlio (.-state to the iVsiflnury 
legatee on his giving snirioicnt s(‘CMirit\ lor the pavna-nt of 
the legacy if it shall become duo. 

305 . AThere the lostator l)as IxMiueni he<l the residue 
of his estate to a person for life without any direc lion to 
invest it in any particular sec-nritir-s, so touch tla-reof as is 
not at the time of the testator's ilece‘ts(' invest (hI hi such 
securities as the High Court may for thctuiK' Ix-ing n-gard 
as good securities, shall be (‘onvf'vted into money and 
invested in such securities. 

306 . Where the testatiu- has ho(iuealhed the residue 
of his estate to a person for life with a din-ction that it 
shall be invested in certain speeiru-d secuiitics, .so much of 
the estate as is not at the time of ius dejith invested in 
securities of the specified kind shall he con\ert('d into 
money and invested in such securiti('s. 

307 . Such conversion and investment as an- contem- 
plated by the two last preceding sect unis shall ht' madi- at 
such times and in such manner as the ('Xccutor shall in 
his discretion think fit ; 

and, until such conversion and invest nu-ut shall bo 
completed, the person w^ho would be for the time being 
entitled to the income of the fund wdum so invested shall 
receive interest at the rate of four per ct-nt pen* annum 
upon the market value (to be computid as of Llu' date of 
the testator’s death) of such part (d the fund as shall not 
yet have been so invested. 

308 . Where, by the terms of a bequest, tin- legatee 
is entitled to the immediate payment of possession of the 
money or thing bequeathed, but is a minor, and there is 
no direction in the will to pay it to any person on his 
behalf, the executor or administrator shall t'ay or d( liver 
the same into the Court of the District -ludge, by whom 
the probate was or letters of administration with the will 
annexed were granted, to the account of the. legal ee, nnless 
the legatee be a ward of the Court of Wards ; 

and if the legatee bo a ward of the Court of Wards, 
the legacy shall be paid into that Oonrl to hi.4 acr-ounf, 

and such payment into the Court of tim District 
Judge, or into tlie Court of Wards, as the case may lus, 
shall he a sufficient discharge for the money so paid'; 
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Sections 309-310. 

and such money when paid in shall be invested in the 
purchase of G-overnment securities, which, with the interest 
thereon, shall be transferred or paid to the person entitled 
thereto, or otherwise applied for his benefit, as the Judge 
or the Court of Wards, as the case may be, may direct. 

PART XXXVIII. 

Of the Produce and Interest op Legacies. 

309 . The legatee of a specific legacy is entitled to the . 

clear produce thereof, if any, from the testator’s death. ciuoe of ^peoi- 

Exception . — A specific bequest, contingent in its 
terms, does not comprise the produce of the legacy between 
the death of the testator and the vesting of the legacy. 

The clear produce of it forms part of the residue of the 
testator’s estate. 

Illusirakons. 

(a) A bequeaths his flock of sheep to B, Between the death of 
A and delivery by his executor the sheep are shorn, or some of the ewes 
produce lambs. The wool and lambs are the property of B. 

{b) A bequeaths his Government securities to B, but postpones 
the delivery of them till the death of 0. The interest which falls due 
between the death of A and the death of 0 belongs to B, and must, 
unless he is a minor, be paid to him as it is received. 

(c) The testator bequeaths all his four per cent Government 
promissory notes to A when he shall complete the age of 18. A, if he 
complete that age, is entitled to receive the notes, but the interest which 
accrues in respect of them, between the testator’s death and A’s com- 
pleting 18, forms part of the residue. 

310 . The legatee under a general residuary bequest is Residuary 

entitled to the produce of the residuary fund from the to^roluU^of 
testator’s death. _ 

Exception . — A general residuary bequest contingent 
in its terms does not comprise the income which may 
accrue upon the fund bequeathed between the death of 
the testator and the vesting of the legacy. Such income 
goes as undisposed of. 

Illustrations. 

{a) The testator bequeaths the residue of his property to A, a 
minor, to be paid to him when he shall complete the age of 18. The 
income from the testator’s death belongs to A. 

(b) The testator bequeaths the residue of his property to A when 
ho shall complete the age of 18. A, if he completes that age, is entitled 
to receive the residue. The income which has accrued in respect of 
it since the testator’s death goes as undisposed of. 
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Scctv'vs 811 — 317 . 

311 . Whore no time hiH b(‘on lixi'il for tli(‘ payiuont 
of a general lega('\, int( rest, begins to run from llu‘ expiration 
of one year from tlie tostatoi's (h'ath. 

Ejcccptiom. — (1) Where the b'gaev is heipuaithed in 
satisfaction of a dc'bt. interest runs iroin tlu' dealli of the 
testator. 

(2) Whore the testator \\!i,s pa.xnt ora more 
remote ancestor ol the legatee, or has put himself in 
the place of a parent of the, legateig llu' li'gaey shall 
bear interest from the death of the testalor. 

(3) Where asum is hequiaithed to ti minor will) a 
direction to pay lor his maintima nee out of ii, inh>rest is 
payable fiom the death of the testalor. 

312 . Whore a time has heen lixi'd lor tin payment 
of a general legacy, inh'rost hc'gius to ran from flu* lime 
so fixed. The interest up to siicli time forms part tho 
residue of the tostatoi’s estate. 

Bxcepiion . — Whore the t( stator was a parent ora 
more remote ancestoi of the legatee, orhas put liiiU'eU in tlie 
place ot a parent of the legatee, and the legati'e is a minor, 
the legacy shall boar interest Irom the death of the testator, 
unless a specific snm is given by the will for maiuteimnee. 

313 . The rate of iuterest shall he lour per cent per 
annum. 

314 . No iuterest is payableon tlu' arrears (>f an annuity 
within the first year fromthe death ot the lest a, tor, although 
a period earlier than the expiration of that year niav lia\e 
been fixed by the will for making tho first paynuait of tiie 
annuity, 

315 . Where a sum of money is dirt'cied to ho invested 
to produce an annuity, interest is payable on it fioiii tho 
death of the testator. 

PART XXXIX. 

Of TJIJ3 Refunding of IjHiiAOiKs. 

316 . When an executor lias paid a legacy under the 
order of _a Judge, ho is entitled to call upon tlm legatee to 
refund, in tho event of tho assets proving insullicicnt to 
pay all the legacies. 

317 . When an executor has voluntarily paid a legacy 
he cannot call upon a legatee to refund, in tiie oveut of the 
assets proviug insufficient to pay all tho legacies. 
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Sections 318 — 322, 

318 . When the time prescribed by the will for the 
performance of a condition has elapsed, without the condi- become due 
tion having been performed, and the executor has there- ance of condi- 
upon, without fraud, distributed the assets ; in such case, 

if further time has been allowed under the one hundred and 
tw'entyfourth section, for the performance of the condition, 
and the condition has been performed accordingly, the 
legacy cannot be claimed from the executor, but those to 
whom he has paid it are liable to refund the amount, 

319 . When the executor has paid away the assets in meueacu 
Icgficies, and he is afterwards obliged to discharge a debt l;®ompeu?bie 
of which he had no previous notice, he is entitled to call 

upon each legatee to refund in proportion. 

320 . Where an executor or administrator has given Distribution 
such notices as would have been given by the High Court in 

an administration-suit, for creditors and others to send in 
to him their claims against the estate of the deceased, he 
shall, at the expiration of the time therein named for 
sending in claims, be at liberty to distribute the assets, or 
any part thereof, in discharge of such lawful claims as he 
knows of, and shall not be liable for the assets so distri- 
buted to any person of whose claim he shall not have had 
notice at the time of such distribution ; 

but nothing herein contained shall prejudice the right creditor may 
of any creditor or claimant to follow the assets, or any part 
thereof, in the hands of the persons who may have received 
the same respectively. 

321 . A creditor who has not received payment of bis creditor may 
debt may [a] call upon a legatee who has received payment “egitelTo 
of his legacy to refund, whether the assets of the testator’s 

estate were or were not sufficient at the time of his death 
to pay both debts and legacies; and whether the payment 
of the legacy by the executor was voluntary or not. 

322 . If the assets were sufficient to satisfy all the When legatee 

legacies at the time of the testator’s death, a legatee who “rcm^eM 
has not receivid payment of his legacy or who has been 
compolled to refund under the last preceding section, siroanS 
cannot oblige one who has received payment in full to ^ 

refund, whether the legacy were paid to him with or with- refund, 
out suit, although the assets have subsequently become 
deficient by the wasting of the executor. 

[a] Curtain words of S. 821, which were repealed by Act XV of 1877, have been 
omitted. 
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Ht'clionn 3‘23 — 2.2S. 

323 . If tho asftoiit! won’ iiofj biilticit'iu ,f\ ill Hu' 

legacies at the time of th(' testator s di'it ii. a h '4 who 
has not rocoiveil payment of liidt“ 4 a(-\ imist, he t an 

call on a satislicd lega,tei> lo n fund, lirst prnci ed a .a Inst 
the executor it he is solvent ; bui, if fho vwi. luor is 

veut or not liable to pay, the luisali .lii il lei^atee c m ('l)liiie 
each satisfied legatee to refnud in proportion. 

324 . Therefundingof ()uol(‘'j!itee to .liiothm’ hliall not 
exceed the sum by which thesatisruHl h’gaey on'dit to lutve 
been reduced if the estate had l«‘en pmperiy aduniiist en d. 

Ill ash'uh 

A has bcqueatlu*(l 210 vuptesto n, hi, j niptus 

to D. The assets arc only 1,200 nipo s, nm] it \\\ i luhn.sh ml 
would give 200 rupees to L», 100 ru]>ees to (\ .tnd L(K) ruptH-^ ii> Ih 
C and D iiavo been paid theii legacies in full, liM\ in 5 n«d tun io H, !» 
can oblige C to refund 80 lupeos and 1> to r< Uuul 120 lupees. 

325. The refunding shall in all <'abe< Ix' without 
interest. 

326 . The surplus or residue of the dei'eased’s prtij)erfy 
after payment of debts and legacies, sh.ill l)e paid to thi' 
residuary legatee u hen au> has been appoinledhy (he will. 

PAUT XIj. 

Op the Liability of .vx Exlci'tou oii AoMisthTHAToi! 

FOB DkVAST.VITON. 

327 . When an executor or ad min is! rat oi mi.stpplios 
the estate of the deceased, or subjects it lo los.s or damage, 
he is liable to make good the loss <n- damage .so o<‘ca.«ioned. 

llliist) tUiowi. 

ia) The executor pays out of the l•sla1c an imloiitukfl cl.iiiiu lie 
is liable to make good t he loss. 

(b) The deceased had a valuahlo lease ivnowat^ hi nuiu'o, whict, 
the executor neglects to giro at tho propc r tinio, The executor h, liiiblu 
to make good the loss. 

(c) The deceased had a lease of loss value than llw iviit. jiajahlo 
for it, but terminable ou nolioo at a ijarticulnr time. The executor 
neglects to give the notice. He is liable lo make good i lie loss. 

328 . When an executor or administrator occasions a 
loss to the estate by neglecting to get in any part of tho pro- 
perty of the deceased, ho is liable to make good, the amount. 
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Sections 329-332. 

Ilhisti ations. 

(tt) Tlie executoi' absolutely releases a debt due to the deceased 
from a solvent person, or compounds with a debtor who is able to pay 
in full. Tlie executor is liable to make good the amount. 

(h) Tho executor nogleets to sue for a debt till the debtor is 
liable to plead the Act for the limitation of suits, and the debt is thereby 
lost to the estate. The executor is liable to make good the amount. 


PAET XLI. 

Miscellaneous. 

329 . [Stamps and Fees.] Repealed hj Act VII of 
1870. 

330 . I Saving as to Administrator General.] Repealed 
bij Act XXIV of mi.' 

331 . The provisions of this Act shall not apply to 
intestate or testamentaiy succession to the property of 
any Hindu, Muhammadan or Buddhist : nor shall they 
apply to any will made, or any intestacy occurring before 
the first day of January 1860. 

The fourth section shall not apply to any marriage 
contracted before the same day. 

332 . The Governor-General of India in Councilshall 
from time to time have power, by an order, either retros- 
pectively from the passing of this Act or prospectively, to 
exempt from the operation of the whole or any pare of 
this Act the members of any race, sect or tribe, in British 
India, or any part of such race, sect or tribe, to whom he 
may consider it impossible or inexpedient to apply the 
provisions of the Act, or of the part of the Act mentioned 
in the order. 

The Governor-General of India in Council shall also 
liave power from time, to time to revoke such order, but 
not BO that the revocation shall have any retrospective 
effect. 

All orders and revocations made under this section 
shall be published in the Gazette of India, 

SORED OLE. 

[Stamps and FeesI] Repealed'by Act VII of 1810. 

>■ .Vot XXIV o£ lh67 was passed in Britisli India betoro tbo date o£ the extension o£ 
tho Aofc to Myaoro. 
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332 o)M\ik K< I VI 1 \\> i \( > \ 

Hicliov 1 

ACT V or 

Notification In tin (lovcimiiiti i liu i, Ti 1 1 ,0 
Department, -Indici.il, No. IDti (IiIm! ! m W 1 1 < 1 , tin 
15th April IHt'xS. 

Hib Excclloiicv tlu- (loveinni- (1 1,. 1 , Hi t mok i i> 
pleased to dec laic that the provision i * \« \ .•! 

(being an Act to providt a sumia.nv [ i n < « u* C I 

Exchange and to anunul in cert nil r SUM . . u < 111010 ti 
Law of British India), art 'ippl . bli to ti M\, 0 
Territory. 

2n(i. ITiuler Section S li ibe ilot(-,ii(i \( . ib, 
provisions oi Sections 2 to 7, both on In ivt ii t i| \i! 
shall be hold to apply to llu' ('unit m Mn i>i,int\ 
Superintendent of the Bingalme Listin t, 

(Rbokived the assent (»r the Com lAoi.-t.i m kvi os 
THE '23u[) El IlRt vuv Istiti.) 

A 71 , Act [a] io amend in ceiiain /cs/ttt/s //> * ' n/iuihit'inl 
Lair of Bill mil India, 

[&] Whereas inconvonienc' l^ ft'lt bv {m r m i it a id 
ill tiade by reason of Iht' lavvi of Biiudi hnieilxm' lu 
some particulars dilfereiit from those of Liipl ind 111 n a ti 1 >> 
of common occnrronce in tlu' cimisc id it t r nie oa! 
whereas, with a view to reinedy '.iich 1 't'o.t' t na i 1 . it is 
expedient to amend the law s ol HniNh ludn a^ hen la mu 
mentioned; It is enacted as loiiows : 

1. In this Act, unless there be aunt thin;' a pnmiant 
in the subject or context, — 

“ British India” shall mean the ti 1 r.t a* i w hu b arc 
or may become vested in Her i^Iajcstv or ! hr mu 1 1 '.-ok 
by the Statutes 21 and 22 Vic., cap. lOfi { {// J< I f,it ihr 
letter Qovernmeiit of India). 

[InterpretaiioH'daiim (f {'aiirf' and " /.oca/ 
Government,”] Bepealed hij Acl of .V of IMT, 

2. [Fojm ofiAaint and f>unmoim hi munm mi >iii.s 
tipon bills of exchange.] liepeukd by Act \ m IhTL 

3 to t. [Pfocedtmin bitrh sints.^ llnfabd hi, .{ti 
X of 1877. 

8 . [Local Governmevi mag eximd Art.i L'HhraJrd 
by Act X of 1877. 

(<»)-(6) Oertiun wordt which wtra lupealtd by Act X ofisnlilvT 1 1 1 iTTTbu'; ti. 
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Sections 9 — 15. 

9 . 10 . [Guarantees.] Repealed hy Act IX oj 1872. 

11. No acceptance of any Bill of Exchange, whether Acceptance 
Inland or Foreign, made after the first day of May 1866, inwritiEg’'® 
shall bo sufficient to bind or charge any person, unless the s'gnea. 
same be in writing on such Bill, or, if there be more than 

one part of such Bill, on one of the said parts, and signed 
by the acceptor or some person duly authorked by him. 

12 . Every Bill of Exchange or Promissory Note whai deemed 
diawu or made in any part of British India, and made 
payable in or drawn upon any person resident in any part 

of British India, shall be deemed to be an Inland Bill, but 
nothing herein contained shall alter or affect the stamp 
duty, if any, which, but for this enactment, would be 
payable in respect of any such Bill or Note. 

13 . Protest of a Bill of Exchange, whether Inland Protest by 
or Foreign, when purporting to be made by a Notary PaWm to be 
Public, shall be prima facie evidence that the Bill has 

been dishonoured. 1"“ 

14 . [8^li{s on lost negotiable instruments.] Bepealed 
hy ActXofim. 

16 . Every assignee, by endorsement or otherwise, of Rights under 
a policy of marine insurance or of a policy of insurance fire^uraes 
against fire, in whom the property in the subject insured 
shall be absolutely vested at the date of the assignment, 
shall have transferred to and vested in him all rights of 
suit as if the contract contained in the policy had been 
made with himself. 


SCHEDULE. 

[Bepealed hy Act X of 1877 as amended hy 
Act XII of 1879.] 
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334 NATIVE conveetb’ mareiage dissolution [Act XXT 

Sections 1 — 3. 

ACT XXI OF 1866. 

Notification by the G-overnment of India, Foreign Depart- 
ment, Judicial No. 68 I.J., dated Fort William, 
the 14th February 1881. 

The Viceroy and Governor-General in Council is 
pleased to extend Act XXI of 1866 (The Native Converts’ 
Marriage Dissolution Act) to the Province of Mysore. 

(Received the assent op the Oovernor-General 
ON the 2nd April 1866.) 

An Act to legalize, nuder certain circnnistancn, the dissolu- 
tion of marriages of Native Converts to Christianity. 

Whereas it is expedient to legalize, under certain 
circumstances, the dissolution of marriages of Native 
Converts to Christianity deserted or repudiated, on religious 
grounds, by their wives or husbands ; It is enacted as 
follows : — 

1. This Act may be cited as “ The Native Converts’ 
Marriage Dissolution Act, 1866 ”. 

2. [Commencement of Aoti] Bepealed hy Act XT'! 
of 1874. 

3. In this Act:— 

“Native husband” shall mean a married man 
domiciled in British India, who shall have completed the 
age of sixteen years, and shall not be a Christian, a 
Muhammadan nor a Jew : 

“ Native wife” shall mean a married woman domiciled 
in British India, who shall have completed the age of 
thirteen years, and shall not be a Christian, a Muham- 
madan nor a Jewess : 

“Native law” shall mean any law, or custom having 
the force of law, of any persons domiciled in British India 
other than Christians, Muhammadans and Jews : 

“ Month ” and “ year” shall respectively mean month 
and year according to the British calendar : 

“ High Court ” shall mean the highest Civil Court of 
appeal in any place to which this Act extends : 

And unless there be something repugnant in the 
subject or context, words importing the singular number 
shall include the plural, and words importing the plural 
number shall include the singular, 
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4, If a Native husband change his I'eligion for when 
Christianity, and if in consequence of such change his St^aby 
Native wife, for the space of six continuous months, 
desert or repudiate him, he maj'^ sue her for conjugal eonjuaai 

society. society. 

6. If a Native wife change her religion for Christi- 
auity, and if in consequence of such change her Native deserted 
husband, for the space of six continuous months, desert or band may 
repudiate her, she may sue him for conjugal society. 

6 . If the respondent, at the time of commencement 

of such suit, reside within the local limits of the ordinary shall be 
original civil jurisdiction of any of the High Courts of 
Judicature, the suit shall be commenced in such Court : 
otherwise it shall be commenced in the principal Civil 
Court of original jurisdiction of the district in which the 
defendant shall reside at the commencement of the suit. 

7. The suit shall Be commenced by a petition in the co“mmencea 
form in the first schedule to this Act, or as near thereto 

as the circumstances of the case will allow. 

The statements made in the petition shall be verified 
by the petitioner in the manner required by law for the 
verification of plaints; and the petition [a] may be 
amended by permission of the Court. 

8 . A copy of the petition shall be served upon the 
respondent, and the Court shall thereupon issue a citation 
under the seal of the Court and signed by the Judge. 

9. In ordinary cases the citation shall be in the form 
in the second schedule to this Act, or as near thereto as 
the circumstances of the ease will allow. 

But where the respondent is exempt by law from 
personal appearance in Court, or where the Judge shall so 
direct, the citation shall be in the form in the third 
schedule to this Act, or as near thereto as the circumstan- 
ces of the case will allow. Service of 

10 . A copy of the citation sealed with the seal of the cSlon. 
Court shall be served on the respondent, and the provi- 
sions of the Code of Civil Procedure as the service and 
endorsement of summonses shall apply, mutatis mutandis, 

to citations under this Act. 

11. If the respondent shall not obey such citation. 
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respondent 


and comply with every other requirement made upon her 


(a) Certain words regarding Court-fee, which \\eie repealed by Act VII of 1870, 
haye been omitted. 
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336 NATtYE OONYEETS’ MARKIAGE DISSOLUTION [AcT XXI 
Sections 12 — 15. 

or him under the provisions of this Act, she or he shall 
be liable to punishment under section 174 of the Indian 
Penal Code. 

12 . On the day fixed in the citation, the petitioner 
shall appear in Court, and the following points shall be 
proved — 

(1) The identity 'of the parties: 

(2) The marriage between the petitioner and the res- 
pondent : 

(3) That the male party to the suit has completed the 
age of sixteen years, and that the female party to the suit 
has completed the age of thirteen years : 

(4) The desertion or repudiation of the petitioner by 
the respondent : 

(5) That such desertion of repudiation was in conse- 
quence of the petitioner’s change of religion ; 

(6) And that such desertion or repudiation had 
continued for the six months immediately before the 
commencement of the suit. 

13 . The respondent, if such points be proved to the 
satisfaction of the Judge, shall thereupon be asked whether 
she or he refuses to cohabit with the petitioner, and, if so, 
what is the ground of such refusal. 

In ordinary eases such interrogation and every other 
interrogation prescribed by this Act shall be made by the 
Judge; but when the respondent is exempt by law from 
personal appearance in Court, or when the Judge shall, 
in his discretion, excuse the respondent from such 
appearance, the interrogations shall be made by commis- 
sioners acting under such commission as thereinafter 
mentioned. 

14 . Every interrogation mentioned in this Act and 
made by the Judge may, at the discretion of the Judge, 
take place in open Court or in his private room. 

If any snob interrogation take place in open Court, 
the Judge may, so long as it shall continue, exclude from 
the Court all such persons as he shall think fit to exclude. 

15 . If the respondent be a female, and in answer to 
the interrogatories of the Judge or commissioners, as the 
case may be, shall refuse to cohabit with the petitioner, 
the Judge, if upon consideration of the respondent’s 
answers and of the facts which may have been proved by 
the petitioner he shall be of opinion that the ground for 
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make an order adjourning the case for a year, and direct- Aajoamment 
ing that, in the interim, the parties shall, at such place for a year, 
and time as he shall deem convenient have an interview 
of such length as the Judge shall direct, and in the ^ , . 
presence of such person or persons (who may be a lemale 
or females) as the Judge shall select, with the view of 
ascertaining whether or not the respondent freely and 
voluntarily persists in such refusal. 

16 . At the expiration of such adjournment, the Procednre on 
petitioner shall again appear in Court and shall prove that lafoummenL 
the said desertion or repudiation had continued up to the 

time last hereinbefore referred to ; and if the points men- 
tioned in the twelfth and this section of this Act shall he 
proved to the satisfaction of the Judge, and if the respon- 
dent on being interrogated by the Judge or coinmissioners, 
as the case may be, again refuse to cohabit with the 
petitioner, the respondent shall be taken to have finally 
deserted or repudiated the petitioner; and the Judge shall, 
by a decree under his hand and sealed with the seal of 
his Court, declare that the marriage between the parties 
is dissolved. 

17 . If the respondent be a male, and in answer to the Decree in 
iiit6rrogatori6S of the Judge or comniissioners, a»s the case respondent 
may be, shall refuse to cohabit with the petitioner, the “Sfon 
Judge, if upon consideration of the respondent’s answers 

and of the facts which may have been proved by the change oi 
petitioner he shall be of opinion that the ground for such 
refusal is the petitioner’s change of religion, shall adjourn 
the case for a year. 

At the expiration of such adjournment, the petitioner 
shall again appear in Court ; and if the respondent on being 
interrogated by the Judge or commissioners, as the case 
may be, again refuse to cohabit with the petitioner, the 
Judge shall thereupon pass such a decree as last 
aforesaid : 

Provided that, if the petitioner sh all so desire (but not Proviso, 
otherwise), the proceedings in the suit shall, mutaUs 
mutandis, be the same as in the case of a female 
respondent. 

18 . Notwithstanding anything hereinbefore con- Decree « 
tained, if it shall appear at any stage of the suit that both ^{S“olse° 
or either of the parties had not attained puberty at the 

date of their marriage, and that such marriage has not marriage, 
been consummated, and if, in answer to the interrogatories “eing_®“ ^ 
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and allege, as the ground lor such refusal, that the 
petitioner has changed his or her religion, the Judge 
shall thereupon pass such a decree as last aforesaid. 

19. When any decree dissolving a marriage shall have 
been passed under the provisions of this Act, it shall be as 
lawful for the respective parties thereto to marry again as 
if the prior marriage had been dissolved by death, and the 
issue of any such remarriage shall be legitimate, any 
Native law to the contrary notwithstanding ; 

Provided always that no minister of religion shall be 
compelled to solemnize the marriage of any person whose 
former marriage may have been dissolved under this Act, 
or shall be liable to any suit or penalty for refusing to 
solemnize the marriage of any such person. 

20. In suits instituted under this Act, the Judge 
shall order a commission to issue to such persons, whether 
males or females or both, as he shall think fit, for the 
examination on interrogatories or otherwise of any 
persons so exempt as aforesaid. 

The provisions of the Code of Civil Procedure shall, so 
far as practicable, apply to commissions issued under this 
section. 


Proof of 21. At any stage of a suit instituted under this Act, 

desSa cohabitation as man and wife shall be sufficient presump- 
or repudi^ tive evidence of the marriage of the parties, and proof of 
tioner in the respondent’s refusal or voluntary neglect to cohabit 
of^olSoa. with the petitioner, after his or her change of religion 
and after knowledge thereof by the respondent shall be 
sufficient evidence of the respondent’s desertion or repu- 
diation of the petitioner, and shall also be sufficient 
evidence that such desertion or repudiation was in conse- 
quence of the petitioner’s change of religion, unless some 
other sufficient cause for such desertion or repudiation be 
proved by the respondent. 


Civil Pro- 
cedure Code 
applied. 


22. The provisions of the Code of Civil Procedure 
as to the summoning and examination of witnesses shall 
apply in suits instituted under this Act. 


^iluf dthOT of the suit it be proved that the 

party under male party to the suit is or was at the institution thereof 
bfYoH'OT « under the age of sixteen years, or that the female party to 
laMtogror was at the same time under the age of 

thirteen years, or that the petitioner and the respondent 
° are cohabiting as man and wife, or if the Court is satisfied 



1866] NATIVE CONVEETS’ MARRIAGE DISSOLUTION 339 
Sections 24 — 28. 

by tbe evidence adduced that the respondent is ready and 
willing BO to cohabit with the petitioner, the Court shall 
pass a decree dismissing the suit and stating the ground of 
such dismissal. 

24. If, at any time within twelve months after a 
decree dismissing the suit upon any of the ground 
mentioned in the last preceding section, the respondent 
again desert or repudiate the petitioner upon the ground 
of his or her change of religion, the suit may be revived 
by summoning the respondent ; and upon proof of the 
former decree and of such renewed repudiation or desertion, 
the suit shall re-commence at the stage at which it had 
arrived immediately before the passing of such decree ; and, 
after the proofs, interrogations, interview and adjournment 
which may then be requisite under the provisions herein- 
before contained, the Judge shall pass a decree of the 
nature mentioned in the sixteenth section of this Act. 

25. If at any stage of the suit it be proved that the 
respondent has deserted or repudiated the petitioner 
solely or partly in consequence of the petitioner’s 
cruelty or adultery, the court shall pass a decree dismissing 
the suit and stating the ground of such dismissal. 

A suit dismissed under this section shall not be revived. 

26. If the petitioner, being a male has at the time of 
the institution of the suit two or more wives, he shall make 
them all respondents ; and if at any stage of the suit it be 
proved that he is cohabiting with one of such wives as man 
and wife, or that any one of such wives is ready and willing 
so to cohabit with him, the Court shall pass a decree 
dismissing the suit and stating the ground of such dismissal. 

The provisions as to revival contained in the twenty- 
fourth section of this Act shall apply, mutaiis mutandis, 
to a suit dismissed under this section. 

27. A dissolution of marriage under the provisions 
of this Act shall not operate to deprive the respondent’s 
children (if any) by the petitioner of their status as legiti- 
mate children, or of any right or interest which they would 
have had, according to the Native law applicable to them 
by way of maintenance, inheritance or otherwise, in case 
the marriage had not been so dissolved as aforesaid. 

28. If a suit be commenced under the provisions of 
this Act, and it appear to the Court that the wife has not 
sufficient separate property to enable her to maintain herself 

22 * 


Eevival of 
suit after 
such dis- 
missal. 


Petitioner’s 
cruelty or 
adultery to 
bar suit. 


Male peti- 
tioners 
cohabitation 
with one of 
several wives 
to bar suit. 


Dissolution 
of marriage 
not to affect 
status or 
rights of 
children. 


Power to 
Court to 
award 
alimony. 
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No ippeal 
under Act ; 
but Judge 
may state 
cise raising 
question 
whether 
conversion 
has dissolved 
mariiage. 


Case to state 
necessary 
tacts and 
documents, 
and suit to be 
stayed. 


Case to be 
decided by 
three Judges 


High Court 
may refer 
case to Judge 
for addition or 
alterations 


Sections 29 — 34. 

suitably to her station in life and to prosecute or defend 
the suit, the Court may, pending the suit, order the husband 
to furnish the wife with sufficient funds to enable her to 
prosecute or defend the suit, and also for her maintenance 
pending the suit. 

If the suit be brought by a husband against a wife, 
the Court may by the decree order the husband to make 
such allowance to his wife for her maintenance during 
the remainder of her life as the Court shall think just, and 
having regard to the condition and station in life of the 
parties. 

Any allowance so ordered shall cease from the time 
of any subsequent marriage of the wife. 

29. No appeal shall lie against any order or decree 
made or passed by any Court in any suit instituted under 
this Act ; but if, at any stage of the suit, the respondent 
shall allege by way of defence that the marriage between 
the parties has been dissolved by the conversion of the 
petitioner, and that consequently the petitioner is not a 
Native husband or a Native wife (as the case may be) 
within the meaning of this Act, the Judge, if he shall 
entertain any doubt as to the validity of such defence, 
shall, either of his own motion or on the application of 
the respondent, state the case and submit it with his own 
opinion thereon for the decision of the High Court. 

30. Every such case shall concisely set forth such 
facts and documents as may be necessary to enable the 
High Court to decide the questions raised thereby, and 
the suit shall be stayed until the judgment of such Court 
shall have been received as hereinafter provided. 

31. Every such case shall be decided by at least 
three Judges of the High Court, if such Court be the High 
Court at any of the presidency-towns ; and the petitioner 
and respondent may appear and be heard in the High 
Court in person or by advocate or vakil. 

32. If the High Court shall not be satisfied that the 
statements contained in the case are sufficient to enable 
it to determine the questions raised thereby, the High 
Court may refer the case back to the Judge by whom it 
was stated, to make such additions thereto or alterations 
therein as the High Court may direct in that behalf. 
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Sections 33 — 35. 

33 . It shall be lawful for the High Court, upou the High comt 

hearing of any such case, to decide the questions raised 
thereby, and to deliver its judgment thereon containing jnlge’sh^a 
the ground on which such decision is founded ; dispose oj 

and it shall send to the Judge by whom the case was aTOoraingiy 
stated a copy of such judgment under the seal of the Court 
and the signature of the Eegistrar, and the Judge shall, on 
receiving the same, dispose of the case conformably to such 
judgment. 

34 . Nothing contained in this Act [aj “ * 

shall be taken to render invalid any marriage of a Native caSoL 
convert to Eoman Catholicism if celebrated in accordance 
with the rules, rites, ceremonies and customs of the 
Eoman Catholic Church. * * '' * [b] 

36 . This Act shall extend to all the territories that Extent of 
are or shall become vested in Her Majesty or Her succes- 
sors by the Statutes 21 and 22 Vio., cap. 106, entitled “ An 
Act for the better Government of India,” except the 
Settlement of Prince of Wales’ Island, Singapore and 
Malacca. ' * * [c] 


THE EIEST SCHEDULE. 
(See Section 7.) 

Form of Petition. 



To the Judge of the Civil Court of 

The day of 18 


The petition of A-B. of 
Sheweth:— , 

1. That your petitioner was born on or about the 

2. That your petitioner was on the day of 

the year 18 lawfuEy married to G.D. at 


day of 


18 

in 


W W Certain words repealed by Act XVI of 1874 before the preeent 

Aotwa^eWdedto^^y^^^ H, aocordxng to wh.oh the fee 

payable is five rupees. 
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3. That the said C.D. is now of the age of years or there- 

abouts. 

4. That after his said marriage, your petitioner lived and cohabited 

with his said wife at aforesaid until the day of 18 , 

6. That previous to the day of 18 your 

petitioner changed his religion lor Christianity, and that on such day 
he was baptized and became a member of the Church of 

6. That on the day of 18 [at least sm months 

'prior to the date of petition,] the said 0. D. deserted your petitioner, 
and has not since resumed cohabitation with him. 

7. That such desertion was in consequence of your petitioner’s 
said change of religion. 

8. That there is no collusion nor connivance between your 
petitioner and the said 0. D. 

Your petitioner therefore prays that your Honour will order the 
said C. D, to live and cohabit with your potilionor, or declare that your 
petitioner’s marriage is dissolved. 

Form of ven fioation, 

I, A. B., the petitioner named in the above petition, do declare 
that what is stated therein is true to the host ot my information and 
belief. 


THE SECOND SCHEDULE. 

{See Section 9). 

Form of Gitation in ordinary oases. 

To C. D. of 

Whereas A, B. of , claiming to have been lawfully married to 
you, the said C, D., has filed his [or her] potition against you in the 
Civil Court of alleging that you, the said C. P., have deserted liim 
[or her] for six months in consequence of his [or hor] having changed 
his [or her] religion for Christianity, and praying that, unless you 
consent to live and cohabit with him [or her] , it may be declared that 
his [or her] marriage is dissolved : Now this is to command you that, 
at the expiration of 

days [at least o?ie 77ionth] from the date of tlio service of this 
on you, you do appear in the said Court then and there to make answer 
to the said petition, a copy whereof, sealed with the seal of the said 
Court, is herewith served upon you. 

And take notice that in default of your so appearing, you wull be 
liable to punishment under section 174 of the Indian Penal Code. 

Dated the day of 18 

(Signed) P. F., 

Judge of the Civil Court of 

Indorseme^tt to be made after service* 

This citation veas duly served by GJl* on the within named C.P. of 
Sit on the day of 

(Signed) GM* 


18 
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THE THIRD SCHEDULE 
(See Section 9.) 

Form of Citation in Case of Mes^pondent exempt from 
Appearance in Court. 


To 0. P. of 

Whereas A. B, of , claiming to have been lawfully married to 
you, the said has filed his [or her] petition against you in the 

Civil Court of , alleging that you, the said G.D., have deserted 

him [or her] for six months in consequence of his [or her] having 
changed his [or her] religion for Christianity, and praying that, unless 
you consent to cohabit with him [or her] , it may be declared that his 
[or her] marriage is dissolved. Now this is to command you that, at 
the expiration of days [at least one month] from the service of 

this on you, you do hold yourself in readiness to answer and do answer 
such interrogatories as may be put to you by commissioners duly 
authorised in that behalf under a commission issued by this Court, in 
reference to the said petition, a copy whereof, sealed with the seal of 
the said Court, is herewith served upon you. 

And take notice that, in default of your so holding yourself in 
readiness and answering such interrogatories, you will be liable to 
punishment under section 174 of the Indian Penal Code. 

Dated the day of 18 

(Signed) E. F., 

Judge of the Givil Gourt of 


Indorsement to be made after service. 

The citation was duly served by G. H. on the within-named 0. P. 
of at on the day of 18 


(Signed) G. E. 
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ACT XXV OF 1867. 

Notification by the Government of Nidia, Voreign 
Department, Judicial, No. 176, dated Simla, 
the 12th September 1867. 

His Excellency the Governor-General of India in 
Council is pleased to declare Acts XX of 1847'” and XXV 
of 1867 (for the Begulation of Printing Presses, etc.), in 
force in the Province of Mysore. 

For Act XX of 1847, Vide supra. 





Preamble. 


CONTENTS. 


PABT I. 


PEBLIMIii^ABY. 

Sections. 

1. Interpretation-clause. 

2, [Repealed.] 


PABT II. 

Of Printing-presses and Newspapers. 

3* Particulars to be printed on books and papers. 

4. Keeper of printing-press to make declaration. 

5. Rules as to publication of printed periodicals containing public 

news. 

6. Authentication of declaration. 

Deposit. 

Inspection and supply of copies. 

7. Office copy of declaration to be prma facie evidence. 

8. New declaration by persons who have signed declaration and 

subsequently ceased to be printers or publishers. 

Authentication and filing. 

Inspection and supply of copies. 

Putting copy in evidence. 

PABT III, 

Delivery of Books. 

9. Copies of books printed after commencement of Act to be 

delivered gratis to Government. 

Preamble, 

10. Eeceipt for copies delivered under section 9. 

11. Disposal of copies delivered under section 9. 

PABT' IV. 

Penalties. 

12. Penalty for printing contrary to rule in section 3. 

13. Penalty for keeping press without making declaration required 

by section 4. 

14. Punishment for making false statement. 
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Sections. 

15. Ponalfcy for printing or publishing periodicals without con- 

forming to rules. 

16. Penalty for not delivering books or not supplying printer 

with maps. 

17. Eecovery of forfeitures and disposal thereof and of fines. 

PAET V. 

Eegistration of Books. 

18. Eegistration of memoranda of books. 

Effect of registration. 

Act XX of 1847 applied. 

19. Publication of memoranda registered, 

PAET VI. 

Miscellaneous. 

20. Power to make rules. 

Publication. 

21. Power to exclude any class of books from operation of Act. 

22. [Bepealed.'] 

23. Commencement of Act. 
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ACT XXV OF 1867. 

(Eeceived the Governoe-Geneeal’s assent on the 
22nd March 1867.) 

An Act for the regulation of Printing Presses and News- 
papers, for the preservation of copies of books printed 
in [a] the Territories of Mysore, [a] and for the 
registration of such books. 

Whereas it is expedient to provide for the regulation Preamble, 
of printing presses and of periodicals containing news, for 
the preservation [b] of copies of every book printed or 
lithographed in [a] the Territories of Mysore, [a] and for 
the registration of such books; It is hereby enacted as 
follows : — 


PART I. 

Paeliminaby. 

[c]l. In this Act, unless there shall be something interpreta- 
repugnant in the subject or context, — tion cause 

“book” includes every volume, part or division of a “Boot.” 
volume, and pamphlet, in any language and every sheet of 
music, map, chart or plan separately printed or litho- 
graphed; 

“Magistrate” means any person exercising the full ‘Magistrate.’ 
powers of a Magistrate [dj; 

words in the singular include the plural, and nice versa ; Number. 

words denoting the masculine gender include females. Genaer. 

2 . iBepeal of Act XI of 1836.] Repealed by Act 
I of 1894, s. 4. 


[a~a] These words ia the Preamble were substituted for the original words by 
Act I of J89d, s. 2, 

[b] The word ‘ * three in the preamble, which was repealed by Act 94, s. 1, 
has been omitted. 

[o] The interpretation clauses relating to “British India’* and “Local 0overa- 
meat** in s. 1 were repealed by Act I of 1694, s. 3 

[d] Certain words m the definition of “Magistrate” in s. 1, which were repealed 
by Act I of 1894, s. 8, have been omitted. 
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Paiiiculars to 
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to make 
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SectioTis 3 — 5. 

PART IL 

Of Printing Presses and Newspapers, 

3. Every book or paper printed within [a] the 
Territories of Mysore [a] shall have printed legibly on it 
the name of the printer and the place of printing, and (if 
the book or paper be published), of the publisher and the 
place of publication. 

4. No ])erson shall, within ,a] the territories ni 
Mysore, [a] keep in his possession any press ior the punt- 
ing of books or papers, who shall not have made and 
subscribed the following declaration before the Magistrate 
within whose local jurisdiction such press may be : — 

“ I, A B, declare that I have a press for printing 
at 

And this last blank shall bo filled up with a true and 
precise description of the place whore such press may bo 
situate. 

5. No printed periodical work, containing public 
news or comments on public nows, shall bo published in 
[a] the Territories of Mysore, fa] except in conformity 
with the rules hereinafter laid down : 

(1) The printer and the publisher of every such 
periodical work shall appear before the Magistrate within 
whose local jurisdiction such work shall be published, and 
shall make and subscribe, in duplicate, the following 
declaration : — 

“ I, A B, declare that I am the printer [or publisher, 
or printer and publisher] of the periodical work entitled 

and printed [or published, or printed aud published, 

as the case may he] at 

And the last blank in this form of declaration shall 
be filled up with a true and precise account of the promises 
where the printing or publication is conducted : 

(2) As often as the place of printing or publication is 
changed, a new declaration shall be necessary : 

(3) As often as the printer or the publisher who shall 
have made such declaration as is aforesaid shall leave [a] 
the Territories of Mysore, [a] a new declaration from a 
printer or publisher resident within the said territories 
shall be necessary. 

{ a-a] These words in sections 3, 4 and 6 were substituted for the original words by 
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Sections 6 — 8. 

6. Each of the two originals of every declaration so Authenti- 
made and suLsciibed as is aforesaid, shall bo authenticated aedaXn. 
by the signature and official seal of the Magistrate before 
whom the said declaration shall have been made. 

One of the said originals shall be deposited among the Deposit 
records of the office of the Magistrate, and the other shall be 
deposited among the records of the [a ] Chief Court [a] or 
(b) other principal Civil Court of original jurisdiction for 
the place \Yhere (b) the said declaration sljall have been 
made. 

The officer in charge of each original shall allow any inspeotaon 
person to inspect that original on payment of a fee of one d 
rupee, and shall give to any person applying a copy of the 
said declaration, attested by the seal of the Court which has 
the custody of the original, on payment of a feeof two rupees. 

7. In any legal proceeding whatever, as well civil as Office copy 
criminal, the production of a copy of such declaration as is “o 
aforesaid, attested by the seal of some Court empowered 

by this Act to have the custody of such declarations, shall 
bo held (unless the contrary be proved) to be sufficient 
evidence, as against the person whose name shall be 
subscribed to such declaration, that the said person was 
printer or publisher, or printer and publisher (according as 
the words of the said declaration may be) of every portion 
of every periodical work whereof the title shall correspond 
with the title of the periodical work mentioned in the 
declaration. 

8. Provided always that any person who may have newdeoia- 
subscribed any such declaration as is aforesaid, and who Prsraswho 
may subsequently cease to be the printer or publisher of the leJaralon^ 
periodical work mentioned in such declaration, may appear ana^snbse- 
before any Magistrate, and make and subscribe in dupli- 

cate the following declaration : — pSSusbers! 

“ I, A B declare that I have ceased to be the printer 
[or publisher, or printer and publisher] of the periodical 
work entitled 

Bach original of the latter declaration shall be 
authenticated by the signature and seal of the Magistrate fiiwg. 
before whom the said latter declaration shall have been 
made, and one original of the said latter declaration shall 
be filed along with each original of the former declaration. 

The officer in charge of each original of the latter 
declaration shall allow any person applying to inspect that of ^ 

« -k -k 1 rpkftttft in 8. 6 Were respectively substituted for tbe original 
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Section 9. 

original on payment of a fee of one rupee, and shall give 
to any person applying a copy of the said latter declara- 
tion, attested by the seal of the Court having custody of 
the original, on payment of a fee of two rupees. 

In all trials in which a copy, attested as is aforesaid, 
of the former declaration, shall have been put in evidence, 
it shall be lawful to put in evidence a copy, attested as is 
aforesaid, of the latter declaration, and the former declara- 
tion shall not fse taken to be evidence that the declaration 
was, at any period subsequent to the date of tho latter 
declaration printer or publisher of the periodical work 
therein mentioned. 


PAET III [a]. 

Delivery op Books. 

9 . Printed or lithographed copies of the whole of 
every book which shall be printed or lithographed in the 
Territories of Mysore after this Act shall come into force, 
together with all maps, prints or other engravings belong- 
ing thereto, finished and coloured in the same manner as 
the best copies of the same, shall, notwithstanding any 
agreement (if the book be published) between the printer 
and publisher thereof, be delivered by the printer at such 
place and to such officer as the Government of Mysore 
shall, by notification in the official Gazette, from time to 
time direct, and free of expense to the Government of 
Mysore, as follows, that is to say : — 

(а) in any case, within one calendar mouth after 

the day on which any such book shall first be 
delivered out of the press, one such copy, and, 

(б) if within one calendar year from such day the 

Government of Mysore shall require the printer 
to deliver other such copies not exceeding two in 
number, then within one calendar month after 
the day on which any such requisition shall be 
made by the Government of Mysore on the print- 
er, another such copy, or two other such copies, 
as the Government of Mysore may direct. 

The copies so delivered being bound, sewed or stitched 
together and upon the best paper on which any copies of 
the hook shall be printed or lithographed. 


[a] This part was substituted for the original Part IIX by Act 1 of 
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Sections 30 — 14. 

The publisher or other person employing the printer 
shall, at a reasonable time before the expiration of the 
said month, supply him with all maps, prints and engrav- 
ings finished and coloured as aforesaid, which may be 
necessary to enable him to comply with the requirements 
aforesaid. 

Nothing in the former part of this section shall apply 

to — 

(i) any second or subsequent edition of a book in which 
edition no additions or alterations either in the 
letterpress or in the maps, prints or other engrav- 
ings belonging to the book have been made, and 
a copy of the first or some preceding edition of 
which book has been delivered under this Act, or 

{ii) any periodical work published in conformity with 
the rules laid down in section 6 of this Act. 

10. The officer to whom a copy of a book is delivered 

under the last foregoing section shall give to the printer a vS 
receipt in writing therefor. section 9. 

11. The copy delivered pursuant to clause (a) and the Disposal of 

copies, if any, delivered pursuant to clause (&) of the first vSnnaet 
paragraph of section 9 of this Act shall be disposed of as the ®- 

Government of Mysore shall from time to time determine. 

PAET IV. 

Penalties. 

12. Whoever shall print or publish any book or penalty for 
paper otherwise than in conformity with the rule contained 

in section 3 of this Act shall, on conviction before a m section 3 . 
Magistrate, be punished by fine not exceeding five thou- 
sand rupees, or by simple imprisonment for a term not 
exceeding two years, or by both. 

13. Whoever shall keep in his possession any such Penalty for 
press as aforesaid, without making such a declaration as is 
required by section 4 of this Act, shall, on conviction before ^et&on 
a Magistrate, be punished by fine not exceeding five thou- req gire d by 
sand rupees, or by simple imprisonment for a term not ^ ““ ^ 
exceeding two years, or by both. 

14. Any person who shall, in making any declaration punishment 
under the authority of this Act, make a statement which is {"urs'tete? 
false, and which he either knows or believes to be false, or 

does not believe to be true, shall, on conviction before a 

M O —VOL, I 23 



364 PRINTIN& PBESSES AND BOOKS. [ACT XXV 

Sections 15 — 17. 

Magistrate, be punished by fine not exceeding five thousand 
rupees, and imprisonment for a term not exceeding two 
years. 

Penalty for 15. Whoever shall print or publish any such periodi- 

pSiiSiing cal work as is hereinbefore described, without conforming 
wuw MU. *0 hereinbefore laid down, or whoever shall print 

foimingtr' or publish, or shall cause to be printed or published, any 
such periodical work, knowing that the said rules have 
not been observed with respect to that work, shall, on 
conviction before a Magistrate, be punished with fine not 
exceeding five thousand rupees, or imprisonment for a 
term not exceeding two years, or both. 

Penalty ior [a] 16 . If any printer of any such book as is referred 

tog book^qr to in seotion 9 of this Act shall neglect to deliver copies 
printeFwIth® of the Same pursuant to that seotion, he shall for every 
maps. such default forfeit to the Government of Mysore such 
sum not exceeding fifty rupees as a Magistrate having 
jurisdiction in the place where the book was printed may, 
on the application of the officer to whom the copies 
should have been delivered or of any person authorised by 
that officer in this behalf, determine to be in the circum- 
stances a reasonable penalty for the default, and, in addi- 
tion to such sum, such further sum as the Magistrate may 
determine to be the value of the copies which the printer 
ought to have delivered. 

If any publisher or other person employing any such 
printer shall neglect to supply him, in the manner pre- 
scribed in the second paragraph of section 9 of this Act, 
with the maps, prints or engravings which may bo ncces- 
saiy- to enable him to comply with the provisions of that 
■seotion, such publisher or other person shall for every such 
default forfeit to the Government of Mysore such sum not 
exceeding fifty rupees as such a Magistrate as aforesaid 
may, on such an application as aforesaid, determine to 
be in the circumstances a reasonable penalty for the 
default, and, in addition to such sum, such further sum as 
the Magistrate may determine to be the value of the maps, 
prints or engravings which such publisher or other person 
ought to have supplied. 

[a] 17 . Any sum forfeited to the Government of Mysore 
and'&^sai Under the last foregoing section may be recovered, under 
of the warrant of the Magistrate determining the sum, or of his 

successor in office, in' the manner authorised by the Code of 


r« QPf'bions were substituted for the original seotiona 16 and 17 by 
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Section 18. 

Criminal Procedure for the time beng in force, and within 
the period prescribed by the Indian Penal Code, for the 
levy of a fine. 

All fines or forfeitures under this Part of this Act 
shall, when recovered, be disposed of as the Government 
of Mysore shall, from time to time, direct. 


PAST V. 

Eegisteation op Books. ■ 

18 . There shall be kept at such ofiice and by such 
officer as [a] the Government of Mysore [aj shall appoint 
in this behalf, a book to be called a Catalogue of Books 
printed in [a] the Territories of Mysore, [a] wherein shall 
be registered a memorandum of every book which shall 
have been delivered tb] pursuant to clause (a ) of the first 
paragraph of section 9 [6J of this Act. Such memorandum 
shall (so far as may be practicable) contain the following 
particulars (that is to say) : — 

(1) the title of the book and the contents of the 

title-page, with a translation into English of 
such title and contents, when the same are 
not in the English language : 

(2) the language in which the book is written : 

(3) the name of the author, translator or editor of 
the book or any part thereof : 

(4) the subject: 

(5) the place of printing and the place of publi- 

cation : 

(6) the name or firm of the printer and the name 

or firm of the publisher : 

(7) the date of issue from the press or of the publi- 

cation : 

(8) the number of sheets, leaves or pages : 

(9) the size : 

(10) the first, second or other number of the edition; 

(11) the number of copies of which the edition 
consists : 

(12) whether the book is printed or lithographed: 


[a*a, b-b] These words, etc., in s. 18 were respectively substituted for the original 
words by 4ct I of 1894, sections 2 aj:»d 
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(13) the price at which the book is sold to the 
public : and 

(14) the name and residence of the proprietor of the 

copyright or of any portion of such copyright. 

Such memorandum shall be made and registered in 
the case of each book as soon as practicable after the 
delivery of the [a] copy thereof pursuant to clause (a) 
of the first paragraph of section 9 [aj . 


rf'mmoran. 19. The memoranda registered during each ([uarter 
da registered. Catalogue shall be published in the [b] official 

Gazette [b] as soon as may bo after the end of such 
quarter, [c] 


PART VI. 

Miscellaneous. 

powerto ^<3] The Government of Mysore [dj shall have 

makeruies. power to make such rules as may be necessary or desirable 
for carrying out the objects of this Act, and from time to 
time to repeal, alter and add to such rules. 

Publication. All such rules, and all repeals andalteratimis thereof, 
and additions thereto, shall be published in the [b] official 
Gazette [b]. 

Power to 21. [d] The Government of Mysoi'o [d] may, by 

class of books notification in the [b] official Gazette, [b] exclude any 
tfo“ofS.' class of books from the operation of the whole or any 
part or parts of this Act. 

22. [Contiiitiance of parts of Act.] Itepealed bii 
Act I of 1824,8.4:. 

Oommeuce- 23. This Act shall come into operation on th(! first 

aentofAot. flay of July 1867. 

[a-a] These words, etc., in s. 18 were respectively subfttitntcd for the 
original words by Act I of 1894, s. 8. 

^’"^These words in Section 18 were repealed by Section ’31 of Act XI of 1938. 

[b-b, d-d] These words in sections 19, 20 and 21 were respectively substituted for 
the original words by Act I of 1894, s. 2. 

[c] Certain vrords in s. 19, repealed by Act I of 1894, s. 4, have been 
omitted* 



{Pages 857 — 376 both inclusive) 

ACT No. XXVI OF 1870. 

(The Prisons Act, 1870) has been repealed bj’ the 
Prisons Act, 1943. 

(ACT No. XLIV OP 1943.) 
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ACT I OF 1871. 


Notification hij the Quvernmeid of India, Foreign Depart- 
ment, Judicial, No. 58 J., dated Fort William, 5th 
April 1872. 

His Bseellency the Viceroy and Governor-General in 
Council has been pleased to extend the provisions of 
Act 1 of 1871, “ The Cattle Tresspass Act,” to the 
Province of Mysore. 




Preamble. 


CONTENTS. 


CHAPTER I. — Preliminary. 


Sections. 

1. Title and extent. 

2. Repeal of Acts. 

References to repealed Acts. 

3* Interpretation- clause. 

CHAPTER II.— Pounds and Pound keepers. 

4. Establishment of pounds. 

5. Control of pounds. 

Rates of charge for feeding impounded cattle. 

6. Appointment of ex-officio pound -keepers. 

Suspension or removal of pound-keepers* 

Pound-keepers may hold other offices. 

Pound-keepers to be ‘ public servants 

7. To keep registers and furnish returns. 

8. To register seizures. 

9. To take charge of and feed cattle. 

CHAPTER HI- -Impounding Cattle. 

10. Cattle damaging land. 

Police to aid seizures. 

11. Cattle damaging public roads, canals and embankments. 

12. Fines for cattle impounded. 

List of fines and charges for feeding. 

CHAPTER IV.— Delivery or Sale op Cattle. 

13. Procedure when owner claims the cattle and pays fines and 
charges. 

14. Procedure if cattle be not claimed within a week. 

15. Delivery to owner disputing legality of seizure, but making 

deposit. 

16. Procedure when owner refuses or omits to pay the fine s and 

expenses. 

Deduction of fines and expenses. 

Delivery of unsold cattle and balance of proceeds* 

Receipt, 
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Sections. 

17. Disposal of linos, expenses and surplus proceeds of sale. 

18. Application of fines and miclaimcrl proceeds of sales, 

19. Officers and pound-keepers not to purchase cattle at sales 

under Act. 

Pound-keepers when not to release impounded cattle. 

CHAPTER V.— Complaints of Illegal Seizuke 
OR Detention. 

20. Power to make complaints, 

21. Procedure on complaint* 

22. Compensation for illegal seizure or detention. 

Release of cattle. 

23. Recovery of compensation. 

CHAPTER VI.— Penalties. 

24. Penalty for forcibly opposing the seizure of cattle or rescu- 

ing the same. 

25. Recovery of penalty for mischief committed by causing cattle 

to trespass. 

26. Penalty for damage caused to land or crops or public roads 

by pigs. 

27 Penalty on pound-keeper failing to perform duties. 

28. Application of fines recovei'ed under section 25, 26 or 27. 

CHAPTER VII. — Suits for Compensation. 

29. Saving of right to sue for compensation. 

30. Set-off. 

CHAPTER VIII.— Supplemental. 

31. Power for Government of Mysore to transfer certain func- 

tions to local authority and direct credit of surplus receipts 
to local fund. 


[Schedule of Repealed Acts.] 
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8eciio7is 1 — 3. 

ACT I OP 1871. 

Eeoeived the G-overnor-Genebal’s assent on 13tii 
January 1871. 

{An Act to cotisolklate and amend the lau' relating 
to Trespasses hy Cattle.) 

Whereas it is expedient to consolidate and amend 
the law relating to trespasses bj' cattle ; It is hereby 
enacted as follows : — 


CHAPTER 1. 

Preliminary. 

[a^ 1. (1) This Act may be called the Cattle 

Trespass Act, 1871. 

(2) It extends to the whole of the Territories of 
Mysore except such local areas as the Government of 
Mysore, by notification in the official Gazette may, from 
time to time, exclude from its operation. 

(3) The Government of Mysore may at any time, by 
notification in the official Gazette, cancel or vary a notifi- 
cation under sub-section (2). 

jb] 2. The Acts mentioned in the schedule hereto 
annexed are repealed. 

References to any of the said Acts in Acts passed 
subsequently thereto shall be read as if made to this Act. 

All pounds established, pound-keepers appointed, and 
villages determined, under Aot III of 1867 {relating to 
trespasses hy cattle) shall be deemed to be respectively 
established, appointed, and determined under this Act] . 

3 . In this Aot — 

‘ Officer of Police ’ includes also village- watchman, and 

‘ Cattle ’ includes also elephants, camels, buffaloes, 
horses, mares, geldings, ponies, colts, fillies, mules, asses, 
pigs, rams, ewes, sheep, lambs, goats and kids, [c] and 

‘ Local authority ’ means any body of persons for the 
time being invested by law with the control and adminis- 
tration of any matters within a specified local area, and 

‘ Local fund ’ means any fund under the control or 
Qianagement of a local authority, [c] 


[a] This section was substituted for the original s. I by Act VIII of 1892, s. 3. 
[bj This section was inadvertently omitted to be repealed by Act VIII of 1892, 
though inapplicable to -Mysore. 

[o ccj These words were added to s, 3 by Act VIII of 1892, s. 2. 
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Establisb- 
nieut ot 
yoimd^. 


Control of 
pounds. 

Rates of 
charge for 
feeding im- 
pounded 
cattle. 

Appointment 
of ex-o'fficio 
pound-keep- 
ers. 


Suspension or 
removal of 
pound-keep- 
ers. 

Pound-keep- 
ers may hold 
other ojBdces, 

Pound-keep- 
ers to be pub- 
lic servants. 


To keep 
registers and 
jfurnish re- 
turns. 

To register 
seizures. 


Sections 4—8. 

CHAPTER II. 

Pounds and Pound-kbepebs. 

4. Pounds shall be established at such places as the 
Magistrate of the District, subject to the general control 
of the [a] Local G-overnment, [a] from time to time directs. 

The village by which every pound is to be used shall 
be determined by the Magistrate of the District. 

5. The pounds shall he under the control of the 
Magistrate of the District, and he shall fix, and may from 
time to time alter, the rates of charge for feeding and 
watering impounded cattle. 

6. [b] The heads of villages shall be ex-o-fftcio 
keepers of village pounds : 

Provided that, where it is deemed necessary, the 
Magistrate of the District shall he competent to relieve the 
Head of the village of his charge and appoint another 
instead, [b] 

Every pound-keeper appointed by the Magistrate of the 
District may be suspended or removed by such Magistrate. 

Any pound-keeper may hold simultaneously any other 
office under Government. 

Every pound-keeper shall be deemed a public servant 
within the meaning of the Indian Penal Code. 

Duties op Pound-keepebs. 

7. Every pound-keeper shall keep such registers and 
furnish such returns as the [a] Local Government [a] from 
time to time directs. 

8. When cattle are brought to a pound, the pound- 
keeper shall enter in his register — 

(а) the number and description of the animals, 

(б) the day and hour on and at which they were so 
brought, 

(c) the name and residence of the seizer, and 

(d) the name and residence of the owner, if known, 
and shall give the seizer or his agent a copy of the 
entry. 

[a-a] Sic*, should be Government of Mysore.” Provision for the necessary 
snhstitntion has by inadvertence been ommitted to be made in Act VIII of 1892. 

[b-b] These words were substituted for the original first paragraph and its 
proviso by Act VIII of 1892, s. 8, 
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Sections 9 — 12. 

9 . The pound-keeper shall take charge of, feed and ana 

water the cattle until they are disposed of as hereinafter feea^eattie?" 
directed. 


CHAPTEE III. 


Impoundikg Cattle. 

10. The cultivator or occupier of any land, 

or any person who has advanced cash for the culti- 
vation of the crop or produce on any land, 

or the vendee or mortgagee of such crop or produce, 
or any part thereof, 

may seize or cause to be seized any cattle trespassing 
on such land and doing damage thereto or to any crop or 
produce thereon, and [a] send them or cause them to be 
sent within twenty -four hours [a] to the pound established 
for the village in which the land is situate. 

All officers of police shall, when required, aid in 
preventing (a) resistance to such seizures and (6) rescues 
from persons making such seizures. 

11 . Persons in charge of public roads, pleasure- 
grounds, plantations, canals, drainage-works, embank- 
ments and the like, and officers of police may seize, or 
cause to be seized, any cattle doing damage to such roads, 
grounds, plantations, canals, drainage-works, embankments 
and the like, or the sides or slopes of such roads, canals, 
drainage-works or embankments, or found straying thereon, 

and shall [b] send them or cause them to be sent 
within twenty -four hours [b] to the nearest pound. 

12 . For every head of cattle impounded as aforesaid, 
the pound-keeper shall levy a fine according to the 
following scale: — 

Elephant 
Camel or buffalo 
Horse, mare, gelding, pony, colt, 
filly, mule, bull, bullock, cow 
or heifer 
Calf, ass or pig 

Earn, ewe, sheep, lamb, goat or 
kid 


Caitle da- 
is aging land. 


Two rupees. 
Eight annas. 


Four annas. 
Two annas. 


One anna. 


Police to aid 
seizures. 


Cattle da- 
maging pub- 
lic roads, 
canals and 
embank- 
ments. 


Fines for 
cattle im- 
pounded. 


[a-al These words in s. 10 were substituted for the words **take them or cause 
them to he taken without unnecessary delay ” by Act VIII of 1892, s. 4. 

[b-h] These words in s. 11 were substituted for the words “take them without 
unnecessary delay ” by Act VIII of 1892, s. 0, 
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SecHons 13 — 14. 

[a] Provided that, when it appears to the Governraent 
of iij’sore from the report of a Magistrate of a District, 
or on the representation of a local authority, that, in any 
local area subject to the jurisdiction or control of such 
Magistrate or authority, cattle are habitually allowed to 
trespass onland and damage crops or other produce thereon, 
the Government of Mjsore may, by notification in the 
official Gazette, direct that, for every head of cattle of any 
kind specified therein which may be seized within such 
local area and impounded as aforesaid, the pound-keeper 
shall levy such fine, not exceeding double the fine 
mentioned in the foregoing scale, as may be prescribed in 
the notification. 

All fines so levied shall be sent to the Magistrate of 
the District through such officer as the [b] Local Govern- 
ment [b^ from time to time directs. 

charges for 

jorteefiiug. feeding and watering cattle shall be stuck up in a con- 
spicuous place on or near to every pound. 

[oj The Government of Mysore may at any time, by 
notification in the official Gazette, cancel or vary a notifi- 
cation under the proviso to the first paragraph of this 
section. 

CHAPTER IV. 

Delivery or Sale op Cattle. 

13. If the owner of impounded cattle or his agent 
appear and claim the cattle, the pound-keeper shall deliver 
them to him on payment of the fines and charges incurred 
in respect of such cattle. 

The owner or his agent on taking back the cattle, 
shall sign a receipt for them in the register kept by the 
pound-keeper. 

14. If the cattle be not claimed within seven days 
[or within three days in the case of asses impounded] from 
the date of their being impounded, the pound-keeper shall 
report the fact to the officer in charge of the nearest 
police-station, or to such other officer as the Magistrate of 
the District appoints in this behalf. 

fa] This proviso was added to the first paragraph cf s. 12 by Act VIII of 
1892, s, 6 {D. 

fb-b] Vtde foot-note [a-a] on page 386, 

jc} This paragraph was added to s. 12 by Act VIII of 1892, s* 6. (2), 

[ j These words were in'='erted by section (a) of Act IV of 1939, 
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Sections 15-16. 

Sucb officer shall thereupon stick up in a conspicuous 
part of his office a notice stating — 

(а) the number and description of the cattle, 

(б) the place where they were seized, 

(c) the place where they are impounded, 

and shall cause proclamation of the same to be made 
by beat of dmm in the village and at the market-place 
nearest to the place of seizure. 

If the cattle be not claimed within seven days or 
within four days in the case of asses impounded.] from 
the date of the notice, they shall be sold by public auction 
by the said officer, or an officer oi his establishment deputed 
for that purpose, at such place and time, and subject to 
such conditions as the Magistrate of the District by 
general (u- special order from time to time directs : 

Provided that it any such cattle are, in the opinion 
of the Magistrate of the District, not likely to fetch a fair 
price if sold as aforesaid, they may be disposed of in such 
manner as he thinks fit. 

16 . If the owner or his agent appear and refuse to 
pay the said fines and expenses, on the ground that the Sg^fegaifw ' 
seizure was illegal and that the owner is about to make a maWB”l8- 
complaint under section twenty, then, upon deposit of the 
fines and charges incurred in respect of the cattle, the 
cattle shall be delivered to him. 

16 . If the owner or his agent appear, and refuse or 
omit to pay or (in the case mentioned in section fifteen) to refuses w 
deposit the said fines and expenses, the cattle, or as many 
of them as may be necessary, shall be sold by public auc- 
tion by such officer, at such place and time, and subject to 
such conditions, as are referred to in section fourteen. 

The fines leviable and the expenses of feeding and 
watering, together with the expenses of sale, if any, shall expenses, 
be deducted from the proceeds of the sale. 

The remaining cattle and the balance of the purchase- 
money, if any, shall be delivered to the owner or his agent, o^ia ana 
together with an account showing — 

(а) the number of cattle seized, 

(б) the time during which they have been impounded, 

(c) the amount of fines and charges incurred, 

(d) the number of cattle sold, 

(e) the proceeds of sale, and 

(/ ) the manner in which those proceeds have been 
disposed of. 
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Eeceipt. 


DlbpOfeAl o{ 
fm(&. expeu- 
and sur- 
plub procof^d*' 
of salt. * 


Application 
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sales under 
Act. 
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impounded 
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Power to 
make com- 
plaints. 


Sections 17 — 20. 

The owner or his agent shall give a receipt for the 
cattle delivered to him and for the balance of the purchase- 
money (if any) paid to him according to such account, 

17, The officer by whom the sale was made shall send 
to Ihe Magistrate of the District the fines so deducted. 

The charges for feeding and watering deducted under 
section sixteen shall be paid over to the pound-keeper, 
who shall also retain and appropriate all sums received by 
him on account of such charges under section thirteen. 

The surplus unclaimed proceeds of the sale of cattle 
shall be sent to the Magistrate of the District, who shall 
hold them in deposit for three months, and if no claim 
thereto be preferred and established within that period, 
shall, at its expiry, dispose of them as hereinafter provided, 

18 , Out of the sums received on account of fines and 
the unclaimed proceeds of the sale ci cattle, shall be paid — 

(a) the salaries allowed to pound-keepers under the 

orders of the [a] Local Oovernment [a] ; 

(b) the expenses incurred for the construction and 
maintenance of pounds, or for any other purpose 
connected with the execution of this Act ; 

and the surplus (if any) shall be applied, under orders 
of the [a] Local Government [a] to the construction and 
repair of roads and bridges and to other purposes of public 
utility. 

19 , No officer of police, or other officer or pound- 
keeper appointed under the provisions herein contained 
shall, directly or indirectly, purchase any cattle at a sale 
under this Act. 

No pound-keeper shall release or deliver any impound- 
ed cattle otherwise than in accordance with the former 
part of this chapter, unless such release or delivery is 
ordered by a Magistrate or Civil Court. 


[b] CHAPTER V. 

Complaints of Illegal Seizure or Detention. 


20 . Any person whose cattle have been seized under 
this Act, or, having been so seized, have been detained in 
contravention of this Act, may, at any time within ten 
days from the date of the seizure, make a complaint to 


\&'‘&]vide foot-note [a-a.] on page 886. 

[b] This chapter was substituted for the original chapter V by Act Vill of 
% s. 7. 
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Beotions 21 — 24. 

tlie Magistrate of the District, or any Magistrate autho- 
rized to receive and try charges without reference bv 
the Magistrate of the District. 

21. The complaint shall be made by the complainant 
in person, or by an agent personally acquainted with the 
circumstances. It may be either in writing or verbal. If 
it be verbal, the substance of it shall be taken djwn in 
writing by the Magistrate. 

If the Magistrate, on examining the complainant or 
his agent, sees reason to believe the complaint to be well 
founded, he shall aummon the person complained against, 
and make an enquiry into the case. 

22. If the seizure or detention be adjudged illegal, 
the Magistrate shall award to the complainant, for the loss 
caused by the seizure or detention, reasonable compensa- 
tion, not exceeding one hundred rupees, to be paid by the 
person who made the seizure or detained the cattle, to- 
gether with ail fines paid and expenses incurred by the 
complainant in procuring the release of the cattle ; 

and, if the cattle have not been released, the Magis- 
trate shall, besides awarding such compensation, order 
their release and direct that the fines and expenses 
leviable under this Act shall be paid by the person who 
made the seizure or detained the cattle. 

23. The compensation, fines and expenses mentioned 
in section twenty-two may be recovered as if they were 
fines imposed by the Magistrate. 

GHAPTEE VI. 

Penalties. 

24. Whoever forcibly opposes the seizure of cattle 
liable to be seized under this Act, 

and whoever rescues the same after seizure, either 
from a pound, or from any person taking or about to take 
them to a pound, such person being near at hand and 
acting under the powers conferred by this Act, 

shall, on conviction before a Magistrate, be punished 
with imprisonment for a period not exceeding six months, 
or with fine not exceeding five hundred rupees, or with 
both. 


Piocedure ou 
complaint 


Compensa- 
tiott for 
illbf^al seizure 
or detention. 
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Sections 26 — 28. 

Eecovery ut 26. Any finc imposed [a] under the next following 

penalty for gcclion 01 ' fal for tbo offence of nuscluel by causing cattle 

nutted by to ti’ospass on any land may be recovered by sale or all or 

totSpaw?* any of the caHle by which the trespass was committed, 
whether they were seized in the act of trespassing or not, 
and whether they are the property of the person convicted 
of the offence, or were only in his charge when the 
trespass was committed. 

Penalty ior 26. Any owner or keeper of pigs, who through 

caase^®to iieglect 01 ' otherwise, damages or causes or permits to be 
orpubhf'*^^ damaged any land, or any crop or produce of land, or any 
loads b 5 pig-., public road, by allowing such pigs to trespass thereon, 
shall, on conviction before a Magistrate, be punished with 
fine not exceeding ten rupees. 

[6] The Government of Mysore by notification in the 
official Gazette, may from time to time, with respect to 
any local area specified in the notification, direct that the 
foregoing portion of this section shall be read as if it had 
reference to cattle generally, or to cattle of a kind described 
in the notification, instead of to pigs only, or as if the 
words ‘fifty rupees ’ were substituted for the words ‘ ten 
rupees ’ or as if there were both such reference and such 
substitution. 

[c] The Government of Mysore may, at any time, by 
notification in the official Gazette, cancel or vary a noti- 
fication under this section. 

pound-keeper releasing or purchasing or 
lee^r failing delivering cattle contrary to the provisions of section 
euilSf'’”” nineteen, or omitting to provide any impounded cattle 
with sufficient food and water, or failing to perform any 
of the other duties imposed upon him by this Act, shall, 
over and above any other penalty to which he may ho 
liable, be punished, on conviction before a Magistrate, 
with fine not exceeding fifty rupees. 

Such fines may he recovered by deductions from the 
pound-keepei"’? salary 

28 J^ll fines’ recovered under section twenty -five, 
reooveraa . sectiou cweutv-six or section twenty-seven may be appropri- 
^ S'sT?” whole or in part as compensation for loss or damage 

proved to tUe satisfaction of the convicting Magistrate. 

>-a] These words in s. 26 were inserted by Act VIII of 1892, s. 8. 
hj This paragraph was added to s. 26 by Act VIII of 1892, s. 9. 

This paragraph was added to s. 26 by Act VIII of 1892, s. 9. 
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Sections 29-31. 


CHAPTER VIT. 

Suits foe Compensation. 

29 . Nothing herein oontaineil prohibits any per^ 'n rig^ffotne 
whose crops or other prodn(5e of land have been damaged 
by trespass of cattle from sning for compensation in any 
competent Court. 

80 . Any compensation paid to such person under set oft 
this Act by order of the convicting Magistrate shall be 
set-off and deducted from any sum claimed by or awai'ded 
to him as compensation in such suit. 

[a] CHAPTER VIII. 

Supplemental. 


31. The G-overnuient of Mysore may, from time to 
time, by notification in the official Gazette— 

(a) tiansler to any local authority, within any part 
ol the territories under its administration in 
which this Act is in operation, all or any of 
the functions of the Government of Mysore or 
the Magistrate of the District under this Act, 
within the local area subject to the jurisdiction 
of the local authority, or 

ib) direct that the whole or any part of the surplus 
accruing in any district under section eighteen 
of this Act shall be placed to the credit of such 
local fund or funds as may be formed for any 
local area or local areas comprised in that 
district, 

and may, from time to time, by notilication in the 
official Gazette, cancel or vary any notification under this 
section. 

[b] [SOHJHIDULE.] 


Power £v>r 
Government 
of Mysore to 
transfer cer- 
tain functions 
to loodl 
authority 
and direct 
credit of 
surplus 
receipts to 
local fund 


{See section 2.) 


i 

Number and ^ear j 

Title of Act 

1 

m of 1867 ... 

An Act relating to trespasses by cattle. 

V of 1860 ... 

An Act to amend Act III of 1857 (relating to 
trespasses by cattle). 

XXII of 1861 ... 

Tal Chanter VIII was i 

An Act to amend Act III of 1867 (relating to 
trespasses by cattle), 
added by Act VIII ot 1892, &. 10 


[bj This schedule was iu advertently omitted to be repealed by Act VIXI ot 1892. 
Vide note (b) on page 386. 
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Shorfc-title. 

Extent of Act 

Commence- 

ment. 


Sections 1 — 2. 

ACT No. XXIII OF 1871. 

Notification by the Gonernment of India, Foreign Depart- 
ment, Judicial, No. 169, dated Simla, the 22nd 

August 1873. 

His Excellency the Viceroy and Governor-General in 
Council is pleased to extend the provisions of Act XXIII 
of 1871 (The Pensions Act) to the Province of Mysore 
subject to the follow ing modifications, namely — 

Section 2 together with the schedule mentioned 
therein, and also clause (2) of section 7, to be omitted. 

Wherever the w'ords “ Local Government,” “ Chief 
Eevenue authority ” and “ Chief Controlling Eevenue 
authority ” occur in the Act, the words “ Chief Commis- 
sioner” to be substituted.'' 

In section 5, the words “ subject to the general control 
of the Local Government,” and in section 14 the words 
‘‘ with the consent of the Local Government,” to be 
omitted. 

(Eeceived the assent op the Govebnor-Geneeal 
ON THE 8th August 1871.) 

An Act to consolidate and amend the law relating 
to pensions and grants by Government of money or land- 
revenue. 

Whereas it is expedient to consolidate and amend 
the law relating to pensions and grants by Government of 
money or land-revenue; It is hereby enacted as follows: — 

J. Preliminary. 

1. This Act may be called “ The Pensions Act, 187 1 

It extends to the whole of British India; 

And it shall come into force on the date of the 
passing thereof but not so as to affect any suit in 
respect of a pension or grant of money or land-revenue 
which may have been instituted before such date. 

2 . {Repeal of enactments) Omitted as directed by 
Notification No. 1G9, dated the 22nd August 1873. 

* A» to thib, however, see Notification of the Government of Mysore No. 163, dated 
the 2ud September 1881, according to which the expression Local Government ” occur- 
ling in any Act in force m Mysore is to denote the Government of His Highness the 
Maharaja of^Mysore.’* The woids ** Chief Revenue authority’’ and “ Chief Control- 
ling Bevenue authority ” inthe piesent Act must, apparently, be construed in a ftimilar 
manner; and bence the substitution indicated above has not been made. 
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Sections B — 8, 

3. la this Act, the expression “ grant of money oi inteipreta- 
land revenue ” includes anything payable on the part of 
Government in respect of any right, privilege, perquisite 
or office. 


II. Bights to Pensions. 

4. Except as hereinafter provided, no Civil Court liaiofuin-. 
shall entertain any suit relating to any pension or grant 

of money or laud revenue conferred or made by the British 
or any former Government, whatever may have been the 
consideration tor any such pension or grant, and what- 
ever may have been the nature of the payment, claim or 
right for which such pension or grant may have been 
substituted. 

5. Any person having a claim relating to any such ciajmstobe 
pension or grant may prefer such claim to the Collector lectorm*^" 
of the District nr Deputy Commissioner or other officer “^“orizca 
authorissed in this behalf by the Local Government ; and nffici-r. 
such Collector, Deputy Commissioner or other officer shall 
dispose of such claim in accordance with such rules as the 

Chief Eo venue authority may [a] from time to time 
prescribe in this behalf. 

6. A Civil Court, otherwise competent to try the 

same, shall take cognizance of any such claim upon receiv- trfficog- 
ing a certificate from such Collector, Deputy Commissioner S”cia°ms 
or other officer authorized in that behalf that the case 


may be so tried, but shall not make any order or decree 
in any suit whatever by which the liability of Govern- 
ment to pay any such pension or grant as aforesaid is 
affected directly or indirectly. 

7. Nothing in sections four and six applies to — 


Pensiono tor 
lands held 


(1) any inam of the class referred to in the first imder grants 

ir-^TT » n T m perpetuity. 


section of Madras Act No. IV of 1862 ; [b] 


III. Mode of Payment. 

8 . All pensions or grants by Government of money payment to 
or land revenue shall be paid by the Coller-tor or the ^Xrtlr^’oi 
Deputy Commissioner or other authorized offi<.er, subject 
to such rules as may, from time to time, be prescribed by 
the Chief Controlling Eevenue authority, 

[a] The words “subject to the general contr^^l of the Local Government” in 
section 6 have been omitted as directed by Kotification No. 169, dated the 22ud August 
1873 

[b] Clause (2) of section 7 has been omitted as directed by Notification No. 169, 
dated the 22nd August 1873, 
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Saving of 
rights of 
grantees of 
land vextvixe. 


CommiUa- 
tion of pen- 
sions. 


Exemption of 
pension from 
attacJimenr. 


As&ignments, 
eto., in antici* 
pation of ! 
pension, to 
06 'void. 


Reward to 
informers. 


Power to 
make rules. 


Sections 9-14. 

9. Notlimg in sections lour and. eight shall affect the 
rigiit of a grantee of land revenue, whoso claim to such 
grant is admitted by Government, to recover such revenue 
from the persons liable to pay the same uuder any law for 
the time being in force for the recovery of the rent of land. 

10. The Local Government may, with the conseno 
of the holder, order the whole or any part of his pension 
or grant of money or land re^'enue to be commuted for a 
lumpsum on such terms as may seem fit. 

IF. Miscellaneous. 

11 . No pension granted or continued by Governraeut 
on political considerations, or on account of past services 
or present infinnifcies or as a compassionate allowance, 

and no money due or to become due on account of 
any such pension or allowance, 

shall be liable to sekure, attachment or sequestration 
by process of any Court iu British India, at the instance 
of a creditor, for any demand against the pensioner, or in 
satisfaction of a decree or order of any such Court. 

12. All assignments, agreements, orders, sales and 
securities of every kind made by the person entitled to any 
pension, pay or allowance mentioned in section eleven, in 
respect of any money not payable at or before the making 
thereof, on account of any such pension, pay or allowance, 
or for giving or assigning any future interest therein, are 
null and void. 

13. Whoever proves to the satisfaction of the Local 
Government that any pension is fraudulently or unduly 
received by the person enjoying the benefit thereof, shall 
be entitled to a reward equivalent to the amount of such 
pension for the period of six months. 

14. The Chief Controlling Eevenue authority may 
[a] from time to time makes rules consistent with this 
Act respecting all or any of the following matters : — 

(1) the place and times at which, and the person to 

whom any pension shall be paid, 

(2) inquiries into the identity of claimants, 

(3) records to be kept on the subject of pensions, 


[aj The words with the conseut of the I»ocal Crovernment m section li have 
been omitted as directed by Notification No. 169, dated the 22nd August 1873. 
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('4) femusmission of such records, 

(5) correction of such records, 

(6) delivery of certificates to pensioners, 

(7) registers of such certificates, 

(8) reference to the Civil Court under section six, of 
persons claiming a right of succession to, or participation 
in, pensions or gi’ants of money or land revenue payable 
by Government, 

and generally for the guidance of olficers under this 

Act. 

All such rules shall be published in the local official 
Gazette, and shall thereupon have the force of law. 

[SGHEDULE.] Omited as directed by Notification 
No. 169, dated the August 1873. 
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ACT I OF ISTi 


The Indian Evidence Act, 1872. 

[As modified by the British Indian Act, XVIII of 1872 and 
Acts III of 1899, X of 1900, Till of 1901, III of 1912 
and X of 1918.] 

W HEREAS it is expedient to consolidate, define and 
amend the Law of Evidence ; It is hereby enactrd 
as follows : — 


PART I. 

Relevancy of Pacts. 


CHAP PER I. 

Pbeliminary. 

1. This Act mav be called the Indian Evidence Act, 
1872. 

It extends to the whole of British India, and applies 
to all judicial proceedings in or before any Court including 
Courts-martial, but not to affidavits presented to any 
Court or officer, nor to proceedings before an arbitrator ; 

and it shall come into force on the first day of 
September 1872. 

2. On and from that day the following laws shall be 
repealed : — 

(1) all rules of evidence not contained i i any 
Statute, Act or Regulation in force in any part ot British 
India ; 

(2) all such rules, laws and regulations as have 
acquired the force of law under the twenty-fifth section 
of the Indian Councils Act, 1861, in so far as they relate 
to any matter herein provided for ; and 


Pn 'iiiible. 


Short title 


Kxttnt, 


Commence- 
ment of 
Act. 

Repeal of 
enactments. 
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Interpre- 
tation clause. 


“ Court ” 


“ Fact 


“ Belevant, ” 


** Pacts in 
issue. 
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(Pert T. — Relevctncij of Facts.— Ghapier I. — Pi'fliminari/.) 

(8) the euactmeuts mentioned in the schedule 
liercto to the extent specified in the tliird eoluum of the 
said schedule. 

But nothing herein contained shall be deemed to 
atlect any provision of any Statute, Act or Regulation in 
force in any part of British India and not hereby expresai\ 
repealed. 

3. In this Acr the following words and expressions 
are used in the following senses, unless a contrary intention 
appears from the context : — 

“ Court ” includes all Judges and Magistrates, and 
all persons, except arbitrators, legally authoris^ed to take 
evidence. 

“ Fact ” means and includes — 

(1) anything, state of things, or relation of things 
capable of being perceived by the senses ; 

(2) any mental condition of which any person is 
conscious. 

Illustration,. 

{a) That there are certain objects arranged in a certain 
order in a certain place, is a fact. 

(i) That a man heard or saw something, is a fact. 

(c) That a man said certain words, is a fact. 

(d) That a man holds a certain opinion, has a certain 
intention, acts in good faith, or fraudulently, or uses a particular 
word in a particular sense, or is or was at a specified time 
conscious of a particular sensation, is a fact. 

(e) That a man has a certain reputation, is a fact. 

One fact is said to be relevant to another when the 
one is connected with the other in any of the ways referred 
to in the provisions of this Act relating to the relevancy 
of facts. 

The expression “facts in issue” means and includes — 

any fact from which, either by itself or in coimeotioii 
with other facts, the existence, non-existence, nature of 
extent of any right, liability, or disability, asserted or 
denied in any .suit or proceeding, necessarily follows. 

Fxjplanntimi. — Whenever, under the provisions of 
the law for the time being in force relating to Civil Pro- 
cedure, any Court records “an issue of fact, the fact to be 
asserted or denied in the answer to such issue is a fact in 
issue. 
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JUustratiuns. 

A is acctised of the murder of B. 

At his trial, the following facts may be in issue — 
that A caused B’s death ; 
that A intended to cause B’s death ; 
that A had received grave and sudden provocation from 
B ; 

that A, at the time of doing the act which caused B's 
death was, by reason of unsoundness ol mind, incapable of know- 
ing its nature. 

“ Bocurueiit ” means any matter expressed or 
described upon any substance by means of .letters, figures 
or marks, or by more than one ot those means, intended 
to bo used, or which maybe used, for the purpose of record- 
ing that matter. 


Illustrations. 

A writing is a document : 

Words printed, lithographed or photographed are documents : 

A map or plan is a document : 

An inscription on a metal plate or stone is a document : 

A caricature is a document. 

“ Evidence ” means and includes — 

(1) all statements which the Court permits or 
requires to be made before it by witnesses, in 
relation to matters of fact under inquiry :■ 

such statements are called oral evidence ; 

(2) all documents produced for the inspection of 

the Court : 

such documents are called documentary evidence. 

A fact is said to be proved when, after considering 
the matters before it, the Court either believes it to exist, 
or considers its existence so probable that a prudent man 
ought, under the cirouuistances of the particular case, to 
act upon the supposition that it exists. 

A fact is said to be disproved when, after considering 
the matters before it, the Court either believes that it 
does not exist, or considers its non-existence so probable 
that a prudent man ought, under the circumstances of the 
particular case, to act upon the supposition that it does 
not exist. 


Docu- 
nient, ” 


“ Evidence. 


“ Proved. ” 


“ Disproved 



430 Mvidevce [Act 1 

{Part I. — llelevancy of Facts, —Ghiqder 1 — Prelim inarij.) 


“■Not 

proved. 


“ May 
pi’esume ” 


“ Shall 
presume, ” 


“ Conclu- 
sive proot, *’ 


A fact is said not to be proved when it is neitbor 
proved nor disproved. 

4. Whenever it is provided by this Act that the 
Court may presume a fact, it may either regard such fact 
as proved, unless and until it is disproved, or may call 
for proof of it : 

Whenever it is directed by this Act that the Court 
shall presume a fact, it shall regard such fact as proved 
unless and until it is disproved : 

W’’hen one fact is declared by this Act to be conclusive 
proof of another, the Court shall, on proof of the one fact, 
regard the other as proved, and shall not allow evidence 
to be given for tho purpose of disproving it. 


CHAPTEE ir. 

Op the Eelevancy op Facts. 

5_ Evidence may be given in any suit or proceeding 
given of facts of the existence or non-existence of every fact in issue and 
l^evant*”^ of such Other facts as are hereinafter declared to be 
facta. relevant, and of no others. 

Explanation . — This section shall not enable any 
person to give evidence of a fact which he is disentitled 
to prove by any provision of the law for the time being in 
force relating to Civil Procedure. 


Illustrations. 

(а) A is tried for the murder of B by beating him with a 
club with the intention of causing his death. 

At A’s trial the following facts are in issue : — 

A’s beating B with the club; 

A’s causing B’s death by such beating ; 

A’s intention to cause B’s death. 

(б) A suitor does not bring with him, and have in readi- 
ness for production at the first hearing of the case, a bond on 
which he relies. This section does not enable him to produce 
the bond or prove its contents at a subsequent sta^e of the pro- 
ceedings, otherwise than in accordance with the conditions 
prescribed by the Code of Civil Procedure. 
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{Part 1 —Relevancy of Facts.— Chapter II— Uf the 
Relevancy of Facts.) 

6 . Facta which, though not in issue, are so connect- 
ed with a fact in issue as to form part of the same 
transaction, are relevant, whether they occurred at the 
same lime and place or at different times and places. 

Illustrations. 

i 

[а) k is accused of the murder of B by beating him. 
Whatever was said or done by A or B or the by-standers at the 
beating, or so shortly before or after it as to form part of the 
Iransaction, is a relevant fact, 

(б) A is accused of waging war against the Queen by 
taking part in an armed insurrection m which property is 
destroyed, troops are attacked, and gaols are broken open. 
The occurrence of these facts is relevant, as forming part of the 
general transaction, though A may not have been present at ail 
of them. 

(c) k sues B for a libel contained in a letter forming part 
of a correspondence. Letters between the parties relating to 
the subject out of which the libel arose, and forming part of the 
correspondence in which it is contained, are relevant facts, 
though they do not contain the libel itself. 

{d) The question is, whether certain goods ordered from 
B were delivered to A. The goods were delivered to several 
intermediate persons successively. Each delivery is a relevant 
fact. 

7. Facts which are the occasion, cause or effect, 
immediate or otherwise, or relevant facts, or facts in issue, 
or which constitute the state of things under which they 
happened, or which afforded an opportunity for their 
occurrence of transaction, are relevant. 

Illustrations. 

(a) The question is, whether A robbed B. 

The facts that, shortly before the robbery, B went to a fair 
with money in his possession, and that he showed it or men- 
tioned the fact that he had it, to third persons are relevant. 

(b) The question is, whether A murdered B. 

Marks on the ground, produced by a struggle at or near the 
place where the murder was committed, are relevant facts. 

(c) The question is, whether A poisoned B. 

The state of B’s health before the symptoms ascribed to 
poison, and habits of B, known to A, which afforded an opportu- 
nity for the administration of poison, are relevant facts. 
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Motive, pi-e- 8. Any fact is relevant which shows or constitutes a 

piemusor^ ulotive Of preparation for an v fact in issue or relevant 

cotaur"‘ 

The conduct of any party, or of any agent to any 
party, ro any suit or proceeding, in reference to such suit 
01 proceeding, or in reference to any fact in issue therein 
or relevant thereto, and the conduct of any person, an 
offence against whom is the subject of any proceeding, is 
relevant, if such conduct influences or is influenced by 
any fact in issue or relevant fact, and whether it was 
previous nr subsequent thereto. 

Explanation. 1. — The word “conduct ” in this section 
does not include statements, unless those statements 
acconipany and explain acts otlur than statements ; but 
this explanation is not to affect ihe relevancy of state- 
ments under any other section of this Act. 

Explanation 2. — When the conduct of .any person is 
relevant, any statement made to him or in his presence 
and hearing, which affects such conduct, is relevant. 

lllusiratiom. 

(a) A is tried for the murder of B. 

The facts that A murdered 0, that B knew that A had 
murdered C, and that B had tried to extort money from A by 
threatening to make his knowledge public, are relevant. 

(t) A sues B upon a bond for the payment of money. B 
denies the making of the bond. 

The fact that, at the time when the bond was alleged to be 
made, B required money for a particular purpose, is relevant. 

(c) A is tried for the murder of B by poison. 

The fact that, before the death of B, A procured poison 
similar to that w'hich was administered to B, is relevant. 

(d) The question is w'hether a certain document is the 
will of A. 

The facts, that not long before the date of the alleged will, 
A made inquiry into matters to which the provisions of the 
alleged will relate ; that he consulted vakils in reference to 
making the will, and that he caused drafts of other wills to be 
prepared, of which be did not approve, are relevant. 

(e) A is accused of a crime. 

The facts that, either before or at the time of, or after the 
alleged crime, A provided evidence which would tend to give to 
the facts of the case an appearance favourable to himself, or that 
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he destroyed or concealed evidence, or prevented the pre'^ence 
or procured the absence of pei’sons who might have been 
witnesses, or suborned persons to give false evidence respecting 
it, are relevant. 

(f) The question is, whether A robbed B. 

The facts that, after B was robbed, C said in A’s presence - 
“ the police ai*e coming to look for the man who robbed B", 
and that immediately alterwards A ran away, are relevant. 

(q) The question is, whether A owes B rupees 10,000. 

The facts that A asked C to lend him money, and that D 
.said to C in A’s presence and hearing — ‘‘ I advise you not to trust 
for he owes B 10,000 rupees ”, and that A went away without 
making any answer, are relevant facts. 

(//) The question is, whether A committed a crime. 

The facts that A absconded after receiving a letter warning 
him that inquiry was being made for the criminal, and the 
contents of the letter, are relevant. 

(i) A is accused of a crime. 

The facts that, after the commission of the alleged crime, 
he absconded, or was in possession of property or the proceeds 
of property acquired by the crime, or attempted to conceal things 
which were or might have been used in committing it, are 
relevant. 

(/) The question is, whether A was ravished. 

The fact that, shortly after the alleged rape, she made a 
complaint relating to the crime, the circumstances under which, 
and the terms in which, the complaint was made, are relevant. 

The fact that, without making a complaint, she said that 
she bad been ravished is not relevant as conduct under this 
section, though it may be relevant — 

as a dying declaration under section 32, clause (1), or 
as corroborative evidence under section 157. 

(k) The question is, whether A was robbed. 

The fact that, soon after the alleged robbery, he made a 
complaint relating to the offence, the circumstances under 
which, and the terms in which, the complaint was made, are 
relevant. 

The fact that he said he had been robbed without making 
any complaint, is not relevant as conduct under this section, 
though it may be relevant — 

as a dying declaration under section 32, clause (11, 
or 

as corroborative evidence under section 157. 
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9. Facts necessary to explain or introduce a fact in 
issue or relevant fact, or which support or rebut an 
inference suggested by a fact in issue or relevant fact, or 
which establish the identity of any thing or person whose 
identity is relevant, or fix the time or place at which any 
fact in issue or relevant fact happened, or which show the 
relation of parties by whom any such fact was transacted, 
are relevant in so far as they are necessary for that 
purpose. 


, lUiistmtioiib. 

(«) The question is, whether a given document is the 
will of A. 

The stage of A’s property and of his family at the date of 
the alleged will may be relevant facts. 

{b) A sues B for a libel imputing disgraceful conduct to 
A ; B affirms that the matter alleged to be libellous is true. 

The position and relations of the parties at the time when 
the libel was published may be relevant facts as introductory to 
the facts in issue. 

The particulars of a dispute between A and B about a 
matter unconnected with the alleged libel are irrelevant, though 
the fact that there was a dispute may be relevant if it affected 
the relations between A and B. 

(c) A is accused of a crime. 

The fact that, soon after the commission of the crime, A 
absconded from his house, is relevant under section 8, as conduct 
subsequent to and affected by facts in issue. 

The fact that at the time when he left home he had sudden 
and urgent business at the place to which he went, is relevant 
as tending to explain the fact that he left home suddenly. 

The details of the business on which he left are not relevant 
except in so far as they are necessary to show that the business 
was sudden and urgent. 

id) A sues B for inducing C to break a contract of service 
made by him with A. C, on leaving A’s service, says to A — “ I 
am leaving you because B has made me a better offer.” This 
statement is a relevant fact as explanatory of C’s conduct, which 
is relevant as a fact in issue. 

(e) A, accused of theft, is seen to give the stolen property 
to B, who is seen to give it to A’s wife. E says as he delivers 
it — “A says you are to hide this. B’s statement is relevant as 
explanatory of a fact which is part of the transaction. 
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(/) A I'a tried for a riot and is proved to have marched 
at the head of a moh. The cries of the mob are relevant a'- 
cxplanatoi’v of the nature of the transaction. 

10 . Where there is reasonable ground to believe 
that t^vo or raore persons have conspired together to COUtpil'StOl* 
commit an offence or an actionable wrong, anything said, “^^ 0 ^ 
done or written by any one of such persons in reference design, 
to their common intention, after the time when such 
intention was first entertained by any one of them, is a 
relevant fact as against each of the persons believed to be 
so conspiring, as well for the purpose of proving the exist- 
ence of the conspiracy as for the purpose of showing that 
any such person was a party to it. 


Illustration. 

Reasonable ground exists for believing that A has joined m 
a conspiracy to wage war against the Queen. 

The facts that B procured arms in Europe for the purpose 
of the conspiracy, 0 collected money in Calcutta for a like 
object, D persuaded persons to join the conspiracy in Bombay, 

E published writings advocating the object in view at Agra, and 
F transmitted from Delhi to G at Gabul the money which C had 
collected at Calcutta, and the contents of a letter written by H 
giving an account of the conspiracy, are each relevant, both to 
prove the existence of the conspiracy, and to prove A’s compli- 
city in it, although he may have been ignorant of all of them, 
and although the persons by whom they were done were 
strangers to him, and although they may have taken place 
before he joined the conspiracy or after he left it, 

11 . Facts not otherwise relevant are relevant — when facts 

(1) if they are inconsistent with any fact in issue 

or relevant fact ; reie^nt 

(2) if by themselves or in connection with other ™ ‘ 

facts they make the existence or non-existence of any fact 

in issue or relevant fact highly probable or improbable. 


Illustrations. 

{a) The question is whether A committed a crime at 
Calcutta, on a certain day. 
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The fact that, on that day, A was at Lahore js relevant. 

I'he fact that, near the time when the crime was committed, 
A was at a distance from the place where it was committed, which 
would render it Inghh improbable, though not iinpjssible, that 
he committed it, is relevant. 

ib) The question is, whether A committed a crime. 

1 he circumstances are such that the crime must have been 
committed either by A, B, C or 1). Every fact which shows 
that the crime could have been committed % no one else and 
that it was not committed by either B, G or 1), is relevant. 

12. In suits in which damages are claimed, any 
fact which will enable the court to determine the 
amount of damages which ought to be awarded, is 
relevant. 

13. Where the question is as to the existence of 
any right or custom, the following facts are relevant : — 

{a) any transaction by which the right or custom 
in question was created, claimed, modified, recognized, 
asserted or denied, or which was inconsistent with its 
existence : 

(&) Particular instances in which the right or 
custom was claimed, recognized or exercised or in which 
its exercise was disputed, asserted or departed from. 


Illu&tratiun. 

The question is whether k has a right to a fishery. A deed 
conferring the fishery on A’s ancestors, a mortgage of the fishery 
by A’s father, a subsequent grant of the fishery by A’s father, 
irreconcilable with the mortgage, particular instances in which 
A’s father exercised the right, or in which the exercise of the 
right was stopped by A’s neighbours, are relevant facts. 

14. Facts showing the existence of any state of 
mind, such as intention, knowledge, good faith, negligence, 
rashness, ill-will or good-will towards any particular person, 
or showing the existence of any state of body or bodily 
feeling, are relevant, when the existence of any such 
state of mind or body or bodily feeling is in issue or 
relevant. 
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^Explanation 1 . — A fact relevant as showing the exist- 
ence of a relevant state of mind must show that the state 
of mind exists, not generally, but iu reference to the 
particular matter in question. 

*Explanation 2. — But where, upon the trial of a person 
accused of an offence, the previous commission by the 
accused of an offence is relevant within the meaning of this 
section, the previous conviction of such person shall also 
be a relevant fact. 


Illustrations. 

(a) A is accused of receiving stolen goods knowing them 
to be stolen. It is proved that he w^as in possession of a parti- 
cuLir stolen article. 

The fact that, at the same time, he was in possession of 
many other stolen articles is relevant, as tending to show^ that 
he knew each and all .of the articles of which he was in posses- 
sion to be stolen. 

t(6) A is accused of fraudulently delivering to another 
person a counterfeit coin which, at the time when he delivered 
it, he knew^ to be counterfeit. 

The fact that, at the time of its delivery, A was possessed 
of a number of other pieces of counterfeit coin is relevant. 

The fact that A had been previously convicted of delivering 
to another person as genuine a counterfeit coin knowing it to be 
counterfeit is relevant. 

(o) A sues B for damage done by a dog of B’s, which B 
knew to be ferocious. 

The facts that the dog had previously bitten X, Y and Z, 
and that they had made complaints to B, are relevant. 

id) The question is, whether A, the acceptor of a bill of 
exchange, knew that the name of the payee was fictitious. 

The fact that A had accepted other bills drawn in the same 
manner before they could have been transmitted to him by the 
payee if the payee had been a real person, is relevant as showing 
that A knew that the payee was a fictitious person. 

(e) A is accused of defaming B by publishing an imputa- 
tion intended to harm the reputation of B. 

The fact of previous publications by A respecting B, showing 
ill-will on the part of A towards B, is relevant, as proving A’s 


* These Mcovlanaiionb were substitated for the original JBasplanafton to s. 14 by 

the Indian Evidence Act (1872) Amendment Act VIII of 1901. ^ 

fXhis Xllustrai%on was substituted for the original Illusirafwn (d) to s, 14, by 
Act Vni of 1901. 
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intention to harm B’s reputation by the particular publication 
in question. 

The facts that there was no previous quarrel between A and 
B, and that A repeated the matter complained of as he heard it, 
are relevant, as showing that A did not intend to harm the 
reputation of B. 

(/) A is sued by B for fraudulently representing to B that 
C w^as solvent, whereby B, being induced to trust C, who was 
insolvent suffered loss. 

The fact that, at the time when A represented C to be 
solvent, C was supposed to be solvent by his neighbours and by 
persons dealing with him, is relevant, as showing that A made 
the representation in good faith. 

{g) A is sued by B for the price of work done by B, upon 
a house of which A is owner, by the order of C, a contractor. 

A's defence is that B’s contract w=^as with C, 

The fact that A paid C for the work in question is relevant, 
as proving that A did, in good faith, ruake over to C the manage- 
ment of the work in question, so that 0 was in a position to 
contract with B on C’s own account, and not as agent for A. 

{h) A is accused of the dishonest misappropriation of 
property which he had found, and the question is whether, when 
he appropriated it, he believed in good faith that the real owner 
could not be found. 

The fact that public notice of the loss of the property had 
been given in the place where A w’^as, is relevant, as showing 
that A did not in good faith believe that the real owner of- the 
property could not be found. 

The fact that A knew, or had reason to believe, that the 
notice was given fraudulently by C, who had heard of the loss of 
the property and wished to set up a false claim to it, is relevant, 
as showing that the fact that A knew of the notice did not 
disprove A*s good faith. 

(i) A is charged with shooting at B with intent to kill 
him. In order to show A’s intent, the fact of A’s having 
previously shot at B may be proved, 

(;) A is charged with sending threatening letters to B. 
Threatening letters previously sent by A to B may be proved, as 
showing the intention of the letters. 

(k) The question is, whether A has been guilty of cruelty 
towards B, his wife. 

Expressions of their feeling towards each other shortly before 
or after the alleged cruelty are relevant facts. 

(Z) The question is, whether A’s death was caused by poison. 

Statements made by A during his illness as to his symptoms 
are relevant facts. 
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{vii) The question is, what w^as the state of A’s health at 
the time an assurance on his life w^as effected. 

Statements made by A as to the state of his health at or 
near the time in question are relevant facts. 

(n) A sues B for negligence in providing him with a 
carnage for hire not reasonably fit for use, w^hereby A s\ab 
injured. 

The fact that B’s attention was drawm on other occa si on^tu 
the defect of that particular carriage is relevant. 

The fact that B was habitually negligent abour the catnage» 
which he let to hire is irrelevant. 

(o) A IS tried for the murder of B by intentionally shooting 
him dead. 

The fact that A on other occasions shot at B is relevant as 
showing his intention to shoot B. 

The fact that A was in the habit of shooting at; people with 
intent to murder them is irrelevant. 

ip) A is tried for a crime. 

The fact that he said something indicating an intention to 
commit that particular crime is relevant. 

The fact that he said something indicating a genera! 
disposition to commit crimes of that class is irrelevant. 

Id. When there is a question w’hether an act was 
accidental or intentional, * [or done with a particular 
knowledge or intention] , the fact that such act formed 
part of series of similar occurrences, in each of which the 
person doing the act was concerned, is relevant. 


Illustrations, 

(а) A is accused of burning down his house in order to 
obtain money for which it is insured. 

The facts that A lived in several houses successively, each 
of which he insured, in each of which a fire occurred, and after 
each of which fires A received payment from a different insurance 
ofi 3 ce, are relevant, as tending to show that the fires were not 
accidental. 

(б) A is employed to receive money from the debtors of 
B. It is A*s duty to make entries in a book showing the 


♦These words in s. 15 were inserted by the Indian Bvidence Act (1872) Amendment 
Act VIII of 1901. 
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amount received by him. He makes an entry showing that on 
a particular occasion he received less than he really did receive. 

The question is, whether this false entry was accidental or 
intentional. 

The facts that other entries made by A in the same book 
are false, and that the f.ilse entry is in each case in favour of A, 
are relevant. 

(c) A is accused of fraudulently delivering to B a coun- 
terfeit rupee. 

The question is, whether the delivery of the rupee was 
accidental. 

The facts that, soon before or soon after the delivery to B, 
A delivered counterfeit rupees to G, D and E are relevant, as 
showing that the delivery to B was not accidental. 

16 . When there is a question whether a particular 
act was done, the existence of any course of busiuess, 
according to which it naturally would have been done, is 
a relevant fact. 


Rlmtrations. 

(а) The question is, whether a particular letter was 
despatched. 

The facts that it was the ordinary course of business for all 
letters put in a certain place to be carried to the post, and that 
that particular letter was put in that place, are relevant. 

(б) The question is, whether a particular letter reached 
A. The facts that it was posted in due course, and was not 
returned through the Dead Letter Office, are relevant. 


Admissions. 

IT. An admission is a statement, oral or document- 
ary, which suggests any inference as to any fact in issue or 
relevant fact, and which is made by any of the persons, 
and under the circumstances hereinafter mentioned. 

18 . Statements made by a party to the proceeding, 
or by any agent to any such party, whom the Court regards, 
under the circumstances of the case, as expressly or im- 
pliedly authorized by him to make them, are admissions. 

Statements made by parties to suits suing or sued in 
a representative character, arc not adiuissions, unless they 
were made while the party making them held that 
character. 
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Statements made by — 

(]) persons who have any proprietary or pecuniary 
interest in the subjeot-malter of the proceeding, and who 
makes the statement in their character of persons so 
interested; or 

(2) persons from whom the parties to the suit have 
derived their interest in the subject-matter of the suit, 

are admissions, if they are made during the continu- 
ance of the interest of the persons making the statements. 

19 . Statements made by persons whose position or 
liability it is necessary to prove as against any party to 
the suit, are admissions, if such statements would be rele- 
vant as against such persons in relation to such position or 
liability in a suit brought by or against them, and if they 
are made whilst the jperson making them occupies such 
position or is subject to such liability. 

Illustratim. 

A undertakes to collect rents for B. 

B sues A for not collecting rent due from C to B. 

' A denies that rent was due from C to B. 

A statement by C that he owed B rent is an admission, and 
is a relevant fact as against A, if A denies that C did owe rent 
to B. 

20 . Statements made by persons to whom a party to 
the suit has expressly referred for information in reference 
to a matter in dispute are admissions. 

Illustration. 

The question is whether a horse sold by A to B is sound. 
A says to B — “Go and ask C; C knows all about it.” C’s 
statement is an admission. 

21 . Admissions are relevant and may be proved as 
against the person who makes them, or his rep.esentative 
in interest ; but they cannot be proved by or o.i behalf of 
the person who makes them or by his representative in 
interest, except in the following cases : — 

(1) An admission may be proved by or on behalf of 
the person making it, when it is of such a nature that, if 
the person making it were dead, it would be relevant as 
between third persons under section 32, 
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(2) An acliaissioii may be proved by or on behalf of 
the person making it, when it consists of a statement of 
the existence of any state of mind or body, relevant or in 
issue, made at or about tbe time when such state of mind 
or body existed, and is accompanied by conduct rendering 
its falsehood improbable. 

(3) An admission may be proved by or on behalf of 
the person making it, if it is relevant otherwise than as an 
admission. 


Ilkistratio7is, 

(a) The question between A and B is, whether a certain 
deed is or is not forged. A affirms that it is genuine, B that it 
is forged. 

A may prove a statement by B that the deed is genuine, 
and B may prove a statement by A that the deed is forged, 
but A cannot prove a statement by himself that the deed is 
genuine, nor can B prove a statement by himself that the deed 
is forged. 

(b) A, the captain of a ship, is tried for casting her 

away. 

Evidence is given to show that the ship was taken out of 
her proper course. 

A produces a book kept by him in the ordinary course of 
his business showing observations alleged to have been taken by 
him from day to day, and indicating that the ship was not taken 
out of her proper course. A may prove these statements, because 
they would be admissible between third parties, if he were dead, 
under section 32, clause (2). 

(c) A is accused of a crime committed by him at 
Calcutta. 

He produces a lettcT written by himself and dated at 
Lahore on that day, and bearing the Lahore post-mark of that 
day. 

The statement in the date of the letter is admissible, 
because, if A were dead, it would be admissible under section 32, 
clause (2). 

id) A is accused of receiving stolen goods knowing them 
to be stolen. 

He offers to prove that he refused to sell them below their 
value. 

A may prove these statements, though they are admissions, 
because they arc explanatory of conduct; influtmeed by facts in 
issue. 
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(e) A is accused of fraudulently having in his possession 
counterfeit com which he knew to he counterfeit. 

He offers to prove that he askod a skilful person to examine 
the com as he doubted whether it was counterfeit or not and 
that that person did examine it and told him it was genuine. 

A may prove these facts for the reasons stated m the last 
preceding illustration, 

22 . Oral admissions as to the contents of a document 
are not lelevant, unless and until the pai’ty proposing to 
prove them shows that he is entitled to give secondary 
evidence of the contents of such documents under the 
rules hereinafter contained, or unless the genuineness of a 
document produced is in question. 

23 . In civil cases no admission is relevant, if it is 
made either upon an express condition that evidence of 
it is not to be given, or under circumstances from which 
the Court can infer that the parties agreed together that 
evidence of it should not be given. 

Explanation.— Piothing in this section shall be taken 
to exempt any barrister, pleader, attorney or vakil from 
giving evidence of any matter of which he may be com- 
pelled to give evidence under section 126. 

24 . A confession made by an accused person is 
irrelevant in a criminal proceeding, if the making of the 
confession appears to the Court to have been caused by 
any inducement, threat or promise having reference to the 
charge against the accused person, proceeding from a per- 
son in authority and sufficient in the opinion of the Court 
to give the accused person grounds which would appear 
to him reasonable for supposing that by making it he 
would gain any advantage or avoid any evil of a ti raporal 
nature in reference to the proceedings against him. 

25 . No confession made to a police-offict r shall be 
proved as against a person accused of any offence. 

26 . No confession made by any person whilst he is 
in the custody of a police officer, unless it be made in the 
immediate presence of a Magistmte, shall be proved as 
against such person. 
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^Explanation. — In this section “Magistrate” does 
not include the head of a village discharging inagisterin 1 
functions, unless such headman is a Magistrate eseicising 
the powers of a Magistrate under the Code of Criminal 
Procedure. 

27 . Provided that, when any fact is deposed to a.s 
discovered in consequence of information received from 
a person accused of any oUeuce, in the custody of a police 
officer, so much of such information, whether it amounts 
to a confession or not, as relates distinctly to the fact 
thereby discovered, may be proved. 

28 . If such a confession as is referred to in section 
24 is made after the impression caused by any such in- 
ducement, threat or promise has, in the opinion of the 
Court, been fully removed, it is relevant. 


29 . If such a confession is otherwise relevant, it 
does not become irrelevant merely because it was made 
under a promise of secrecy, or in consequence of a deception 
practised on the accused person for the purpose of obtaining 
it, or when he was drunk, or because it was made in 
answer to questions which he need not have answered, 
whatever may have been the form of those questions, or 
because he was not warned that he was not bound to make 
such confession, and that evidence of it might be given 
against him. 

30 . When more persons than one are being tried 
jointly for the same offence, and a confession made by one 
of such persons affecting himself and some other of such 
persons is proved, the Court may take into consideration 
such confession as against such other person as well as 
against the person who makes such confession. 

* Explanation . — “ Offence,” as used in this section, 
includes the abetment of, or attempt to commit, the 
offence. 

Ilkisf rations. 

(a) A and B are jointly tried for the murder of 0. It is 
proved that A said “ B and I murdered C”. The Court may 
consider the effect of this confession as against B. 

luent 'iotSuif a, EOfcy the Indiau E’sidetce Act (ISTS) Am? iid- 
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(b) A IS on his trial for the murder of C. There is evi- 
dence to show that C was murdered by A and B. and that B 
said — “ A and I murdered C.” 

This statement may not be taken into consideration bv the 
Court against A, as B is not being jointly tried. 

31. Admissions are not conclusive proof of the 
matters admitted, but they may operate .as cBtoppela under 
the provisions hereinafter contained. 


Statements by Persons who cannot p.e called as 

Witnesses. 

32. Statements, written or verbal, of relevant facts 
made by a person who is dead, or who cannot be found, or 
who has become incapable of giving evidence, or whose 
attendance cannot be procured w'ithout an amount of delay 
or expense which under the circumstances of the case 
appears to the Court unreasonable, are themselves relevant 
facts in the following cases : — 

(1) When the statement is made by a person as to 
the cause of his death, or as to any of the circumstances 
of the transaction which resulted in his death, in cases 
in which the cause of that person's death comes into 
question. 

Such statements are relevant whether the person who 
made them was or was not, at the time when thej' w'ere 
made, under expectation of death, and whatever may be 
the nature of the proceeding in which the cause of his 
death comes into question. 

(2) When the statement w'as made by such person 
in the ordinary course of business, and in particular when 
it consists of any entry or memorandum made by him in 
books kept in the ordinary course of business or in the dis- 
charge of professional duty ; or of an acknowledgment 
written or signed by him of the receipt of money, goods, 
securities or property of any kind ; or of a document used 
in commerce written or signed by him ; or of the date of a 
letter or other document usually dated, written or signed 
by him. 

(3) When the statement is against the pecuniary or 
proprietary interest of the person making it, or when, if 
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true, it would expose him or would have exposed him to a 
criminal prosecution or to a suit for damages. 

(4) When a statement gives the opinion of any such 
person, as to the existence of any public right or custoui 
or matter of public or general interest, of the existence of 
which, if it existed he would have been likely to be aware, 
and when such statement was made before any controversy 
as to such right, custom or matter has arisen. 

(5) When the skrtoment relates to the existence of 
any relationship *(by blood, marriage or adoption) between 
persons as to whoso relationship (by blood, marriage or 
adoption) the person making the statement bad special 
means of knowledge, and wheii the statement was made 
before the question in dispute was raised. 

(C) When the statement ivlates to the existence of 
any relationship’’ (by blood, marriage or adoption) between 
persons deceased, and is made in any will or deed relating 
to the affairs of the family to which any such deceased 
person belonged, or in any family pedigree, or upon any 
tombstone, family portrait or other thing on wdiich such 
statements are usually made, and when such statement 
was made before the question in dispute was raised. 

(7) When the statement is contained in any deed, 
will or other document which relates to any such transac- 
tion as is mentioned in section 13, clause (a). 

(8) When the statement was made by a number of 
persons, and expressed feelings or impressions on their part 
relevant to the matter in question. 


Illiistratio)is. 

(a) The question is, whether A was murdered by B : or 

A dies of injuries received in a transaction in the course of 
which she was ravished. The question is whether she was 
ravished by B ; or 

The question is, whether A was killed by B under such 
circumstances that a suit would lie against B by A’s widow. 

Statements made by A as to the cause of his or her death, 
referring respectively to the murder, the rape and the actionable 
wrong under consideration, are relevant facts. 

“These woida in a. 32, els, (6) and (6), were injerted by the Indian Evidence Act 
Amendment Act (18 of 1872), s. 2. 
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(6) The question is as to the date of A’s birth. 

An entry in the diary of a deceased surgeon regularly kept 
in the course of business, stating that on a given day he 
attended A’s mother and delivered her of a son, is a relevant 
fact. 

{c) The question is, whether A was in Calcutta, on a 
given day. 

A statement in the diary of a deceased solicitor, regularly 
kept in the course of business, that on a*given day the solicitor 
attended A at a place mentioned, in Calcutta, for the purj)ose of 
conferring with him upon specified business, is a relevant fact. 

{d) The question is, whether a ship sailed from Bombay 
Harbour on a given day. 

A letter wi’itten by a deceased member of a merchant’s 
firm b\ which she was chartered to their correspondents in 
Hondon, to whom the cargo was consigned, stating that the 
ship sailed on a given day from Bombay harbour, is a relevant 
fact. 

(<?) The question is, whether rent was paid to A for cer- 
tain land 

A letter from A's deceased agent to A saying that he had 
received the rent on A’s account and held it at A’s orders, is a 
relevant fact. 

(/) The question is, W’hether A and B were legally 
married. 

The statement of a deceased clergyman that he married 
them under such circumstances that the celebration would be a 
crime, is relevant. 

(g) The question is, whether A, a person who cannot be 
found, wrote a letter on a certain day. The fact that a letter 
written by him is dated on that day is relevant. 

ih) The question is, what was the cause of the wu*eck of 

a ship, 

A protest inade by the Captain, whose attendance cannot 
be procured, is a relevant fact, 

(0 The question is, whether a given road is a public 

way. 

A statement by A, a deceased headman of the village, that 
the road was public, is a relevant fact. 

if) The question is, what was the price of grain on a 
certain day in a particular market, A statement on the price, 
made by a deceased banya in the ordinary course of bis business, 
is a relevant fact. 

(Js) The question is, whether A, who is dead, was the 
father of B. 

A statement by A that B was his son, is a relevant fact. 
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Thp qiieition is, what was the date ol the h'lth ot A. 

A letter Iroiu A’s doctased lather to a Iriend, annonncuig 
the birth of A on a given dav, is a relevant fact. 

(m) The question ]t>, whether, and when, A and 15 woic 
married. 

An entry in a inemoranduiu book by C, the deceased father 
of J-l, of hi9 daughter’s uiariiage with A on a given date, is a 
relevant fact. 

(h) A sues B for a libel c.vpressed in a painted caricature 
exposed m a shop window’. The question i.s as to the sinnlaiity 
of the caricature and its libellous character. The remarks of a 
crowd of spectators on these points may be proved. 


r^ele-v ancy 
of certain 
evidence tor 
proving, m 
subsequent 
proceeding, 
the truth oi 
facta therein 
stated. 


33. Evidence given by a witness in a judicial pro- 
ceeding, or before any person authorized by law to take it, 
18 relevant for the purpose of jwoving, in a subsequont 
judicial proceeding, or in a later stage ot the same judicial 
proceeding, the truth of the facts which it states, when 
the witness is dead or cannot be found, or is incapable of 
giving evidence, or is kept out of the way by the adverse 
party, or if his presence cannot be obtained without an 
amount of delay or expense which, under the cheum- 
stances of the case, the Court oonsidor.s unreasonable : 

Provided — 


that the proceeding was between the same parties or 
their representatives in interest ; 

that the adverse party in the first proceeding had the 
right and opportunity to cross-examine ; 

that the questions in issue were substantially the 
same in the first as in the second proceeding. 

Explanation . — A criminal trial or inquiry shall be 
deemed to be a proceeding between the prosecutor and the 
accused within the meaning of this section. 


Statements made undee Special Ciecdmstances. 

Entries ju Entries in books of account, regularly kept in 

^nt when couTse of busiuess, are relevant whenever they refer to 
reieyant. a matter into which the Court has to inquire, but such 
statements shall not alone be suflioient evidence to charge 
any person with liability. 
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Iltukfratiun. 

A sues B for lls. 1,000, and shows entries in his account 
books showing B to bo indebted to him to this amount. The 
entries are relevant, but arenotsufficient, without other evidence, 
to prove the debt. 

35. An enfciT in any public or other official look, 
registi'i’ or record, stating a fact in issue or relevant fact 
and made by a public servant in the discharge of his 
official duty, or bv any other person in performance of a 
duty specially enjoyed by the law of the country in which 
such book, register or record is kept, is itself a relevant 
fact. 


36. Statements of facts in issue or relevant facts, 
made in published maps or charts generally offered for 
public sale, or in maps or plans made under the authority 
of Government, as to the matters usually represented or 
stated in such maps, charts or plans, are themselves 
relevant facts. 

37. When the Court has to form an opinion as to 
the existence of any fact of a public nature, any statement 
of it, made in a recital contained in any Act of Parliament, 
or in any Act of the Governor-General of India in Council, 
or of the Governors in Council of Madras or Bombay, or 
of the Lieutenant-Governor in Council of Bengal, or in a 
notification of the Government appearing in the Gazette 
of India, or in the Gazette of any I.ocal Government, or 
in any printed paper purporting to be the London Gazette 
or the Government Gazette or any colony or possession of 
the Queen, is a relevant fact. 

38. When the Court has to form an opinion as to a 
law of any country, any statement of such law contained 
in a book purporting to be printed or published under the 
authority of the Government of such country and to 
contain any such law, and any report of a ruling of the 
Courts of such country contained in a book purporting to 
be a report of such rulings, is relevant. 
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{P(i)t I.—lielevaucy of Fads. — Gliapler II.- Of the 
Itelevancy of Facts . — 

How Jiucii OF A Statement is to be Pboveo. 

39. ’VMion any stafccmcjit of which ovidoncc is ^ivcn 
forms part of a longer statement, or of a coiivoisution or 
pait of an isolated document, or is contained in a docu- 
ment which forms part of a book, or of a coniiectod scries 
of letters or papers, evidence shall be given of so inucli 
and no more of the statement, conversation, document, 
book or series of letters or papeis as the Court considers 
necessary in that particular case to the full understanding 
of the nature and effect of the statement, iind of tho 
circumstances under which it was made. 

Judgments op Courts of Justice when Relevant, 

40. The existcLice of any judgment, oidcw oi d('cr( e 
which by law prevents any Court from taking (‘ognmance 
ol a suit or holding a trial, is relevant fad when tho 
question is whether such Court ought to bake cognizance 
of such suit or to hold such trial. 

41. A final judgment, order or decree of a competent 
Court, in the exercise of probate, matrimonial, admiralty 
or insolvency jurisdiction, which confers upon or takes 
away from any person any legal character, or which 
declares any person to be entitled to any such character, 
or to be entitled to any specific thing, not as against any 
specified person but absolutely, is relevant when the exist- 
ence of any such legal character, or the title of any such 
person to any such thing, is relevant. 

Such judgment, order or decree is conclusive proof — 

that any legal character which it confers accrued at 
the time when such judgmeut, order or decree came into 
operation ; 

that any legal character, to which it declares any 
such person to be entitled, accrued to that person at the 
time when such judgment, "" [order or decree] declares it 
to have accrued to that person ; 

that any legal character which it takes away from 
any such person ceased at the time from which such judg- 
ment, * [order or decree] declared that it had ceased or 
should cease; 

* These word«? in, section 41 wherever they occur were inserted by the IndiAii 
Evidence Act Amendment Act [18 of 1872] , section 3. 
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and that anything to which it declares any person to 
be so entitled was the property of that person at the time 
from which such judgment," [order or decree] declares 
that it had been or should be his property. 

42 . Judgments, orders or decrees other than those 
mentioned in section 41 are relevant if they relate to 
matters of a public nature relevant to the inquiry ; but 
such judgments, orders or decrees are not conclusive proof 
of that which they state. 


lUustuUion, 

A Sue's B for trespass on his land. B alleges the existence 
of a public right of way over the land, which A denies 

The existence *of a decree m favour of the defendant, in a 
suit by A against C for a trespass on the same land, in which C 
cillegcd the existence of the same right-of-way, is relevant, but 
it IS not conclusive proof that the right-of-way exists. 

43 . Judgments, orders or decrees, other than those 
mentioned in sections 40, 41 and 42, are irrelevant, unless 
the existence of such judgment, order or decree is a fact 
in issue, or is relevant under some other provision of 
this Act, 


Illustrattons* 

(а) A and B separately sue C for a libel which reflects 
upon each of them. C in each case says that the matter alleged 
to be libellous is true, and the circumstances are such that it is 
probably true in each case, or in neither. 

A obtains a decree against G for damages on the ground 
that C failed to make out'^his jurisdiction. The fact is irrelevant 
as between B and C, 

(б) A prosecutes B for adultery with C, A’s wife. 

B denies that C is A*s wife, but the Court convicts B of 
adultery. 

Afterwards, C is prosecuted for bigamy in marrying B 
during A’s lifetime. C says that she never was A’s wife. 

The judgment against B is irrelevant as against C, 

(c) A prosecutes B for stealing a cow from him. B 
is convicted. 

* These words in section 41 wherever they occur were inserted by the Indian 
Evidence Act Amendment Act [18 of 1872] , section d. 
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A afterwards sues C lor the cow, which B had sold to 
him before his conviction As between A and 0, tlie judgment 
against B is irrelevant. 

id) A has obtained a decree lor the possession of land 
against B. C, B’s son, murders A in consequence. 

The existence of the judgment is relevant, as showing 
motive for a crime. 

(e) A is charged with theft and with Iraving been pre- 
viously convicted of theft. The previous conviction is relevant 
as a fact in issue. 

*(/) A is tried for the umidor of B. Tbc fact that B 
prosecuted A tor libel and that A was convicted and sentenced 
is relevant under section 8 as showing the niotiv" for the fact 
in issue. 

44 . Any party to a suit or other proceeding may 
show that any Judgment, order or decree which is relevant 
under section 40, 41 or 42, and which has been proved by 
the adverse party, was delivered by a Court not competent 
to deliver it, or was obtained by fraud or collusion. 

Opinions of Third Persons when Relevant. 

46 . When the Court has to form an opinion upon a 
point of foreign law, or of science or art, or as to identity 
of handwritingt [or finger impressions] , the opinions upon 
that point of persons specially skilled in such foreign law, 
science or art, ] [or in questions as to identity of hand- 
writing] t [or finger impressions] or relevant facts. 

Such persons are called experts. 


lllustratwm. 

(a) The questkm is, whether the death of A was caused 

by poison. ' 

The opinions of experts as to the symptoms produced by 
poison by which A is supposed to have died, are relevant. 

(b) The question is, whether A, at the time of doing a 
certain act, was, by reason of unsoundness of mind, incapable of 


These Illustrations were added to section 43 by tho Indian Evidence Act (1S79:) 
Amendment Act YIII of 1901. 

tThe words ** or finger impressions,’* in both places where tljey occur in s. 45 
were added bv the Indian Evidence Act (1872) Amendment Act X of 1900. 

JThese words in s. 46 were inserted oy the Indian Evidence Act Amendment 
Act [18 of 1872), s. 4. 
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knowing the nature of the act, or that he was doing what was 
either wrong or contrary to law. 

The opinions of experts upon the question whether the 
symptoms exhibited by A commonly show unsoundness of mind, 
and whether such unsoundness of mind usually renders persons 
incapable of knowing the nature of the acts which they do, or of 
knowing that what they do is either wrong or contrary to law, 
are relevant. 

(c) The question is, whether a certain document was 
written by A. Another document is produced which is proved 
or admitted to have been written by A. 

The opinions of expert on the question whether the two 
documents were written by the same person or by different 
persons, are relevant. 

46. Facts, not otherwise relevant, are relevant if 
they support or are inconsistent with the opinions of 
experts, when such opinions are relevant. 

Illustrations. 

(а) The question is, whether A was poisoned by a certain 

poison. 

The fact that other persons, who were poisoned by that 
poison, exhibited certain symptoms which experts affirm or deny 
to be the symptoms of that poison, is relevant. 

(б) The question is, whether an obstruction to a harbour 
is caused by a certain sea-wall. 

The fact that other harbours similarly situated in other 
respects, but where there were no such sea-walls, began to be 
obstructed at about the same time, is relevant. 

47. When the Court has to form an opinion as to 
the person by whom any document was written or signed, 
the opinion of any person acquainted with the handwriting 
of the person by whom it is supposed to be written or 
signed that it was or was not written or signed by that 
person, is a relevant fact. 

Explanation. — A person is said to be acquainted with 
the handwriting of another person when he has seen that 
person write or when he has received documents purport- 
ing to be written by that person in answer to documents 
written by himself or under his authority and addressed to 
that person or when in the ordinary course of business, 

M.O. VOL.— I - 28 
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documents, purporting to be written by that person have 
been habitually submitted to him. 

Illustration. 

The question is, whether a given letter is in the handwriting 
of A, a merchant in London. 

B is a merchant in Calcutta, who has written letters 
addressed to A and received letters purporting to be written by 
him. C is B’s clerk, whose duty it was to examine and file B’s 
correspondence. D is B’s broker, to whom B habitually submit- 
ted the letters purporting to be written by A for the purpose of 
advising with him thereon. 

The opinions of B, C and D on the question whether the 
letter is in the handwriting of A are relevant, though neither B, 
C nor D ever saw A write. 

48. When the Court has to form an opinion as to 
the existence of any general custom or right, the opinions 
as to the existence of such custom or right, of persons who 
would be likely to know of its existence if it existed are 
relevant. 

Explanation. — The expression “general custom or 
right ” includes customs or rights common to any con- 
siderable class of persons. 


Illustration. 

The right of villagers of a particular village to use the water 
of a particular well is a general right within the meaning of this 
section. 

49. When the Court has to form an opinion as to — 
the usages and tenets of any body of men or family, 
the constitution and government of any religious or 
charitable foundation, or 

the meaning of words or terms used in particular 
districts or by particular classes of people. 

the opinions of persons having special moans of 
knowledge thereon, are relevant facts. 

60. When the Court has to form an opinion as to 
the relationship of one person to another, the opinion, 
expressed by conduct, as to the existence of such relation- 
ship, of any person who, as a member of the family or 
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otherwise, has special means of knowledge on the subject, 
is a relevant fact : 

Provided that such opinion shall not be sufficient to 
prove a marriage in proceedings under the Indian Divorce 
Act, or in prosecutions under section 494, 495, 497 or 498 
of the Indian Penal Code. 

Illustrations. 

{a) The question is, whether A and B were married. 

The fact that they were usually received and treated hy 
their friends as husband and wife, is relevant. 

(6) The question is, whether A was the legitimate son of 
B. The fact that A was always treated as such by members of 
the family, is relevant. 

61. Whenever the opinion of any living person is 
relevant, the grounds on which such opinion is based are 
also relevant. 


Illustrations. 

An expert may give an account of experiments performed 
by him for the purpose of forming his opinion. 

Chaeacter, when Eelbvant. 

62. In civil cases the fact that the character of any 
person concerned is such as to render probable or 
improbable any conduct imputed to him is irrelevant, 
except in so far as such character appears from facts 
otherwise relevant. 

63. In criminal proceedings, the fact that the person 
accused is of a good character is relevant. 


*64. In criminal proceedings the fact that the accus- 
ed person has a bad character is irrelevant, unless evidence 
has been given that he has a good character, in which ease 
it becomes relevant. 

Explanation I. — This section does not apply to cases 
in which the bad character of any person is itself a fact in 
issue. 

* This section was substituted for the original section 54 by the Indian Evidence 
Act (1872) Amendment Act VII of 1901. 
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Explanation 2. — A previous conviction is relevant as 
evidence of had character. 

55. In civil oases the fact that the character of any 
person is such as to aflect the amount of damages which 
he ought to receive, is relevant. 

Explanation. — In sections 62, 63, 54 and 66, the 
word “ character ” includes both reputation and disposi- 
tion ; but * [except as provided in section 64] evidence 
may be given only of general reputation, and general dis- 
position, and not of particular acts by which reputation or 
disposition were shown. 


PART II. 
On Proof. 


CHAPTER III. 

Facts which need not be Pboved. 

56. No fact of which the Court will take judicial 
notice need be proved. 

57. The Court shall take judicial notice of the 
following facts : — 

(1) all laws or rules having the force of law now or 
heretofore in force, or hereafter to be in force, in any part 
of British India : 

(2) all public Acts passed or hereafter to be passed 
by Parliament, and all local and personal Acts directed by 
Parliament to be judicially noticed : 

(3) Articles of War for her Majesty’s Army or 

Navy : 

(4) the course of proceeding of Parliament and of 
the Councils for the purposes of making Laws and 

*ff!heae words and figures in the JE/X^landiion to section 65 were inserted by the 
Indian Evidence Act (1872) Amendment Act Vm of 1901. 
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Regulations established under the Indian Councils Act, or 
any other law for the time being relating thereto. 

Explanation. — The word “Parliament ” in clauses (2) 
and (4) includes — 

(1) the Parliament of the United Kingdom of Great 
Britain and Ireland ; 

(2) the Parliament of Great Britain ; 

(S) the Parliament of England ; 

(4) the Parliament of Scotland; and 

(5) the Parliament of Ireland. 

(5) the accession and the sign manual of the Sovei'eign 
for the time being of the United Kingdom of Great 
Britain and Ireland : 

(6) all seals of which English Courts take judicial 
notice : the seals of all the Courts of British India, and of 
all Courts out of British India, established by the autho- 
rity of the Governor-General or any Local Government in 
Council : the seals of Courts of Admiralty and Maritime 
Jurisdiction and of Notaries Public, and all seals which 
any person is authorized to use by any Act of Parliament 
or other Act or Regulation having the force of law in 
British India : 

(7) the accession to ofiBoe, names, titles, functions 
and signatures of the persons filling for the time being any 
public office in any part of British India, if the fact of their 
appointment to such office is notified in the Gazette of 
India or in the official Gazette of any Local Government: 

(8) the existence, title and national flag of every 
State or Sovereign recognized by the British Crown : 

(9) the divisions of time, the geographical divisions 
of the world, and public festivals, fasts and holidays 
notified in the official Gazette : 

(10) the territories under the dominion of the British 
Crown : 

(LI) the commencement, continuance and termina- 
tion of hostilities between the British Crown and any 
other State or body of persons : 

(12) the names of the members and officers of the 
Court and of their deputies and subordinate officers and 
assistants, and also of all officers acting in execution of its 
process, and of all advocates, attorneys, proctors, vakils, 
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pleaders and other persons authoriiaed by law to appear or 
act before it ; 

(13) the rule of the road [on land or at sea] . 

In all these cases and also on all matters of public 
history, literature, science or art, the Court may resort for 
its aid to appropriate books or documents of reference. 

If the Court is called upon by any person to take 
Judicial notice of any fact, it may refuse to do so unless 
and until such person produces any such book or docu- 
ment as it may consider necessary to enable it to do so. 

68. No fact need be proved in any proceeding which 
the parties thereto or their agents agree to admit at the 
hearing, or which, before the hearing, to agree to admit 
by any writing under their hands, or which by any rule or 
pleading in force at the time they are deemed to have 
admitted by their pleadings ; 

Provided that the Court may, in its discretion, require 
the facts admitted to be proved otherwise than by such 
admissions. 


CHAPTER IV. 

Of Okal Evidence. 

59. All facts, except the contents of documents, may 
be proved by oral evidence. 

60. Oral evidence must, in all cases whatever, be 
direct ; that is to say — 

if it refers to a fact which could be seen, it must bo 
the evidence of a witness who says he saw it ; 

if it refers to a fact which could be heard, it must bo 
the evidence of a witness who says he heard it ; 

if it refers to a fact which could he perceived by any 
other sense or_ in any other manner, it must be the 
evidence of a witness who says he perceived it by that 
sense or in that manner ; 

if it refers to an opinion or to the grounds on which 
that opinion is held, it must be the evidence of the person 
who holds that opinion on those grounds : 

♦ These words iu section 67, para 13, were inserted by the Indian ISvidence Act 
Amendment Act (18 of 1872), s. 6. 
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Provided that the opinions of experts expressed in 
any treatise commonly offered for sale, and the grounds on 
which such opinions are held, may be proved by the 
production of such treatise if the author is dead or cannot 
be found, or has become incapable of giving evidence, or 
cannot be called as a witness without an amount of delay 
or expense which the Court regards as unreasonable : 

Provided also that, if oral evidence refers to the 
existence of condition of any material thing other than a 
document, the Court may, if it thinks fit, require the 
production of such material thing for its inspection. 


CHAPTER V. 

Op Documentary Evidence. 

61. The contents of documents may be proved Proof of 

either by primary or by secondary evidence. doonments. 

62. Primary evidence means the document itself 
produced for the inspection of the Court. 

Explanation 1. — Where a document is executed in 
several parts, each part is primary evidence of the 
document. 

Where a document is executed in counterpart, each 
counterpart being executed by one or some of the parties 
only, each counterpart is primary evidence as against the 
parties executing it. 

Explanation 2. — Where a number of documents are 
all made by one uniform process, as in the case of printing, 
lithography, or photography, each is primary evidence of 
the contents of the rest ; but where they are all copies of 
a common original, they arc not primary evidence of the 
contents of the original. 


Illustration. 

A person is shown to have been in possession of a number 
of placards, all printed at one time from one original. Any one 
of the placards is primary evidence of the contents of any other, 
but no one of them is primary evidence of the contents of the 
original. 
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SecoDdary 63. Secondary evidence means and includes— 

evidence, . , n i 

(1) certified copies given under the provisions 
hereinafter contained ; 

(2) copies made from the original by mechanical 
processes which in themselves insure the accuracy of the 
copy, and copies compared with such copies ; 

(3) copies made from or compared with original; 

(4) counterparts of documents as against the 
parties who did not execute them ; 

(5) oral accounts of the contents of a document 
given by some person who has himself seen it. 


Illustrations. 


(а) A photograph of an original is secondary evidence of 
its contents, though the two have not been compared, if it is 
proved that the thing photographed was the original. 

(б) k copy compared with a copy of a letter made by a 
copying machine is secondary evidence of the contents of the 
letter, if it is shown that the copy made by the copying machine 
was made from the original. 

(c) A copy transcribed from a copy, but afterwards 
compared with the original, is secondary evidence ; but the copy 
not so compared is not secondary evidence of the original, 
although the copy from which it was transcribed was compared 
with the original. 

id) Neither an oral account of a copy compared with 
the original, nor an oral account of a photograph or machine- 
copy of the original, is secondary evidence of the original. 

Proof of 64. Documents must be proved by primary evidence 

by nrimary except 3n the cases hereinafter mentioned, 

evidence. 
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65. Secondary evidence may be given of the 
existence, condition or contents of a document in the 
following cases : — 

(a) when the original is shown or appears to be in 
the possession or power — 

of the person against whom the document is sought 
to be proved, or 

of any person out of reach of, or not subject to, 
the process of the Court, or 
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of any person legally bound to produce it, and 
when, after the notice mentioned in. section 66, such 
person does not produce it ; 

_ (&) when the existence, condition or contents of 
the original have been proved to be admitted in writing 
by the person against whom it is proved or by his 
representative in interest ; 

(c) when the original has been destroyed or lost, or 
when the party offering evidence of its contents cannot, 
for any other reason not arising from his own default or 
neglect, produce it in reasonable time ; 

(d) when the original is of such a nature as not to 
be easily movable ; 

(e) when the original is a public document within 
the meaning of section 74 ; 

(f) when the original is a document of which a 
certified copy is permitted by this Act, or by any other 
law in force in British India, to be given in evidence ; 

(g) when the originals consist of numerous accounts 
or other documents which cannot conveniently be 
examined in Court, and the fact to be proved is the 
general result of the whole collection.. 

In cases (a), (c) and (d) any secondary evidence of 
the contents of the document is admissible. 

In case (b), the written admission is admissible. 

In case (e) or (f), a certified copy of the document, 
but no other kind of secondary evidence, is admissible. 

In case (g), evidence may be given as to the general 
result of the documents by any person who has examined 
them, and who is skilled in the examination of such 
documents. 

66 . Secondary evidence of the contents of the 
documents referred to in section 65, clause (a), shall not produce 
be given unless the party proposing to give such secondary 
evidence has previously given to the party in whose 
possession or power the document is *[or to his attorney 
or pleader,] such notice to produce it as is prescribed by 
law ; and if no notice is prescribed by law, then such 
notice as the Court considers reasonable under the 
circumstances of the case : 

* There words in seotiou 66 were inserted by tho Indian Evidence Act (Amendment 
Aot) (18 of 1872), s, 6. 
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Provided that such notice shall not be required in 
order to render secondary evidence admissible iu any of 
the following cases, or in any other ease in which the 
Court thinks fit to dispense with it : — 

(1) when the document to be proved is itself a 
notice ; 

(2) when, from the nature of the case, the adverse 
party must know that he will be required to produce it; 

(3) when it appears or is proved that the adverse 
party has obtained possession of the original by fraud or 
force ; 

(4) when the adverse party or his agent has the 
original in Court ; 

(5) when the adverse party or his agent has 
admitted the loss of the document ; 

(6) when the person in possession of the document is 
out of reach of, or not subject to, the process of the Court. 

67. If a document is alleged to be signed or to 
have been written wholly or in part by any person, the 
signature or the handwriting of so much of the document 
as is alleged to be in that person’s handwriting must bo 
proved to be in his handwriting. 

68. If a document is required by law to be attested, 
it shall not be used as evidence until one attesting witness 
at least has been called for the purpose of proving its 
execution, if there be an attesting witness alive and 
subject to the process of the Court and capable of giving 
evidence. 

69. If no such attesting witness can be found, or 
if the document purports to have been executed in the 
United Kingdom, it must be proved that the attestation 
of one attesting witness at least is in his handwriting, and 
that the signature of the person excuting the document 
is in the handwriting of that person. 

70. The admission of a party to an attested docu- 
ment of its execution by himself shall be sufficient proof 
of its execution as against him, though it be a document 
required by law to be attested. 

71. If the attesting witness denies or does not 
recollect the execution of the document, its execution may 
he proved by other evidence. 
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72. An attested document not required by Jaw to 
be attested may be proved as if it was unattested. 

73. In order to ascertain ■whether a signature, 
writing or seal is that of the person by whom it purports 
to have been written or made, any signature, writing or 
seal admitted or proved to the satisfaction of the Court 
to have been written or made by that person may be 
compared with the one which is to be proved, although 
that signature, writing or seal has not been produced or 
proved for any other purpose. 

The Court may direct any person present in Court to 
write any words or figures for the purpose of enabling the 
Court to compare the words or figures so wTitten with 
any words or figures alleged to have been ■written by such 
person. 

* [This section applies also, with any necessary 
modifications, to finger impressions.] 

Public Documents. 

74. The following documents arc public docu- 
ments : — 

(1) documents forming the acts or records of the 

acts — 

. (i) of the sovereign authority, 

(ii) of oflficial bodies and tribunals, and 

(iii) of public oflScers, legislative, judicial and execu- 
tive, whether of British India, or of any other part of Her 
Majesty’s dominions, or of a foreign country ; 

(2) Public records kept in British India of piivate 
documents. 

76. All other documents are private. 

76. Every public officer having the custody of a 
public document, which any person has a right to inspect, 
shall give that person on demand a copy of it on payment 
of the legal fees therefor, together with a certificate 
written at the foot of such copy that it is a true copy of 
such document or part thereof, as the case may be, and 

This paragraph was added to s. 73 by the Indian Evidence Act, 1872, Amending 
Act X of 1900. 
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such certificates shall be dated and subscribed by such 
officer with his name and his official title, and shall bo 
sealed, whenever such officer is authorized bj’ law to make 
use of a seal, and such copies so certified shall be called 
certified copies. 

Explanation.- kaj officer who, by the ordinary 
course of official duty, is authorized to deliver such copies, 
shall be deemed to have the custody of such documents 
within the meaning of this section. 

77. Such certified copies may be produced in proof 
of the contents of the public documents or parts of the 
public documents of which they purport to be copies. 

’77 A. (1) The provisions of sections 76 and 77 shall 
be applicable to all accounts and other document s (except 
such as may be held to fall under the exception provided 
in section 123A) in the custody of the officer in charge of 
the Palace Establishments, Mysore, relating to the affairs 
of the Palace Department. 

(2) In giving copies of entries of any books of 
account, the Officer in charge of the Palace Establishments 
Mysore, shall, if required by the Judge of a Court in 
relation to a suit or other proceeding pending before such 
Court, add a further certificate that the copy contains a 
true extract of all the entries in the account books of the 
Palace, and that no other entries are to bo found therein, 
relevant to the matters in issue in such suit or pioceeding. 

78. The following public documents may bo proved 
as follows : — 

(1) Acts, orders or notifications of the Executive 
Government of British India in any of its departments, 
or of any Local Government or any department of any 
Local Government, — 

by the records of the departments, certified by the 
heads of those departments respectively, 

or by any document purporting to be printed by 
order of any such Government : 

(2) The proceedings of the Legislatures, — 

by the journals of those bodies respectively, or by 


* This section was inserted after section 77 of the Indian Evidence Act ft of 18721 
by the Act to amend the Indian Evidence Act as lu force m Mybore, (Act III of 1012) 
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published Acts or abstracts, or by copies purporting to be 
printed by order of Government: 

(3) Proclamations, orders or regulations issued by 
Her Majesty or by the Privy Council, or by any depart- 
ment of Her Majesty’s Government,— 

by copies of extracts contained in the London 
Gazette, or purporting to be printed by the Queen’s 

Printer : . , . 

(4) The Acts of the Executive or the proceedings 

of the Legislature of a foreign country,— 

by journals published by their authority, or com- 
monly received in that country as such, or by a copy 
certified under the seal of the country or sovereign, or by 
a recognition thereof in some public Act of the Governor- 
General of India in Council : 

(5) The proceedings of a municipal body in British 

India, — 

by a copy of such proceedings, certified by the legal 
keeper thereof, or by a printed book purporting to be 
published by the authority of such body ; 

(6) Public documents of any other class m a foreign 

country, — t i. i i 

by the original, or by a copy certified by the legal 

keeper thereof, with a certificate under the seal of a notary 
public or of a British Consul or diplomatic agent, that 
Le copy is duly certified by the ofiicer having the legal 
custody of the original, and upon proof of the character 
of the document according to the law of the foreign 
country. 

Pbesxjmptions as to Documents. 

79. The Court shall presume every document 
purporting to be a certificate, certified copy or other 
document, which is by law declared to be admissible as 
evidence of any particular fact and which purports to be 
duly certified by any ofificer in British India, or by any 
officer in any Native State in alliance with Her Majesty, 
who is duly authorized thereto by the Governor-General 
in Council, to be genuine : 

Provided that such document is substantially in the 
form and purports to be executed in the manner directed 
by law in that behalf. 
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The Court shall also presume that any officer by 
whom any such document purpoits to be signed or ceitihedj 
held, when he signed it, the official character which ho 

claims in such paper. i j , r 

80. Whenever any document is produced beiore any 
Court, purporting to be a record or memorandum of the 
evidence, or of any part of the evidence, given by a witness 
in a judicial proceeding or before any officer authori/:cd by 
law to take such evidence or to be a statement or confes- 
sion by any prisoner or accused person, taken in accord- 
ance with law, and purporting to bo signed by any Judge 
or Magistrate, or by any such officer as aforesaid, the 
Court shall presume — 

that the document is genuine ; that any statements as 
to the circumstances under which it was taken, purporting 
to be made by the person signing it, are true ; and that 
such evidence, statement or confession was duly taken. 

81. The Court shall presume the genuineness of 
every document purporting to bo the London Gazette or the 
Gazette of India, or the Government Gazette of any 
Local Government, or of any colony, dependency or pos- 
session of the British Crown, or to be a new’spaper or 
journal, or to be a copy of a private Act of Parliament 
printed by the Queen’s Printer, and of every document 
purporting to he a document directed b\^ any law to be 
kept by any person, if such document is kept substantially 
in the form required by law and is produced from proper 
custody. 

82. When any document is produced before any 
Court, purporting to be a document which, by the law in 
force for the time being in England and 1 reland, would bo 
admissible in proof of any particular in any Court of 
Justice in England or Ireland, without proof of the seal 
or stamp or signature authenticating it, or of the judicial 
or official character claimed by the person by whom it 
purports to be signed, the Court shall prosmne that such 
seal, stamp or signature, is genuine and that the person 
signing it held, at the time when ho signed it, the 
judicial or official character which he claims. 

and the document shall be admissible for the same 
purpose for which it would be admissible in England or 
Ireland. 
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83. The Court shall presume that maps or plans 
purporting to be made by the authority of Government or plans 
were so made, and are accurate ; but maps or plans made Sithouty of 
for the purposes of any cause must be proved to be 
accurate. 

84. The Court shall presume the genuineness of every 

hook purporting to be printed or published under the 
authority of the Government of any country, and to con- reports ot 
tain any of the laws of that country, aecibions. 

and of every book purporting to contain reports of 
decisions of the Courts of such country. 

85. The Court shall presume that every document Presumption 
purporting to be a power-of-attorney, and to have been of.attS“** 
executed before, and authenticated by, a notary public, or 

any Court, Judge, Magistrate, British Consul or Yice- 
Consul, or representative of Her Majesty, or of the Govern- 
ment of India, was so executed and authenticated. 

86. The Court may presume that any document pur- 
porting to be a certified copy of any judicial record of copies of ^ 
any country not forming part of Her Majesty’s dominions SaiSc&l' 
is genuine and accurate, if the document purports to be 
certified in any manner which is certified by any represen- 
tative of Her Majesty or of the Government of India 
resident in such country to be the manner commonly in 

use in that country for the certification of copies of judicial 
records. 

87. The Court may presume that any book to which 

it may refer for information on matters of public or general maps ana ' 
interest, and that any published map or chart, the state- 
ments of which are relevant facts and which is produced 
for its inspection, was written and published by the person 
and at the time and place, by whom or at which it 
purports to have been written or published. 

88. The Court may presume that a message, for- 
warded from a telegraph office to the person to whom such ^pMcmes- 
message pui-ports to be addressed, corresponds with a 
message delivered for transmission at the office form • 
which the message purports to be sent ; but the Court 

shall not make any presumption as to the person by 
whom such message was delivered for transmission, 
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89, The Court shall presume that every document, 
called for and not produced after notice to produce, was 
attested, stamped and executed in the manner required 
by law. 

90. Where any document, purporting or proved to be 
thirty years old, is produced from any custody which the 
Court in the particular case considers proper, the Court 
may presume that the signature and every other part of 
such document, which purports to be in the handwriting of 
any particular person, is in that person’s handwriting and 
in the case of a document executed or attested, that it was 
duly executed and attested by the persons by whom it pur- 
ports to be executed and attested. 

Explanation . — Documents are said to be in proper 
custody if they are in the place in which, and under the 
care of the person with whom, they would naturally 
be ; but no custody is improper if it is proved to have had 
a legitimate origin, or if the circumstances of the particular 
case are such as to render such an origin probable. 

This explanation applies also to section 81. 

Illustraticms. 

{a) A has been in possession of landed property for a long 
time. He produces from his custody deeds relating to the land, 
showing his title to it. The custody is proper. 

(6) A produces deeds relating to landed property of which 
he is the mortgagee. The mortgagor is in possession. The 
custody is proper. 

(c) A, a connection of B, produces deeds relating to lands 
in B’s possession which were deposited with him by B for safe 
custody. The custody is proper. 

CHAPTEE VI. 

Op the Exclusion op Obal by Documentary 
Evidence. 

91. When the terms of a contract, or of a grant, or of 
any other disposition of property, have been reduced to the 
form of a document, and in all cases in which any matter is 
required by law to be reduced to the form of a document, no 
evidence shall be given in proof of the terms of such con- 
tract, grant or other disposition of property, or of such 
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matter except the document itself, or secondary evidence 
of its contents in cases in which secondary evidence is 
admissible under the provisions hereinbefore contained. 

Excepiioi 1. — When a public officer is required by law 
to be appointed in writing, and when it is shown that any 
particular- person has acted as such officer, the writing by 
which he is appointed need not be proved. 

Exception 2. — Will * [admitted to probate in British 
India] t [or in the Civil and Military Station, Bangalore 
or within Mysore] may be proved by the probate. 

Explanation 1. — This section applies equally to oases 
in which the contracts, grants or dispositions of property 
referred to are contained in one document and to oases in 
which they are contained in more documents than one. 

Explanation 2. — Where there are more originals than 
one, one original only need be proved. 

Explanation 3. — The statement, in any document 
whatever, of a fact other than the facts referred to in this 
section, shall not preclude the admission of oral evidence 
as to the same fact. 


lUust7'atiu7is. 

{a) If a contract be contained in several letters, all the 
letters in which it is contained must be proved. 

(6) If a contract is contained in a bill of exchange, the 
bill of exchange must be proved. 

(c) If a bill of exchange is draw’n in a set of three, one 
only need be proved. 

(d!) A contracts, in writing, with B, for the delivery of 
indigo upon certain terms. The contract mentions the fact that 
B had paid A the price of other indigo contracted for verbally on 
another occasion. 

Oral evidence is offered that no payment was made for the 
other indigo. The evidence is admissible. 

(c) A gives B a receipt for money paid by B. 

Oral evidence is offered of the payment. 

The evidence is admissible. 


♦These words in s. 91, Exception 2, were substituted for the words “ under the 
Indian Succession Act” by the Indian Evidenoe Act Amendment Act, 1872 (18 of 
1872). s. 7. 

tThese words in s. 91 , Exception 2, wei'e added by the Act further to amend 
the Indian Evidence Act (Act X of 1918). 
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92. When the terms of any such contract, grant or 
other disposition of property, or any matter required by 
law to be reduced to the form of a document, have been 
proved according to the last section, no evidence of any 
oral agreement or statement shall be admitted, as between 
the parties to any such instrument or their representatives 
in interest, for the purpose of contradicting, varying, 
adding to, or subtracting from, its terms. 

Proviso (1). — Any fact may be proved which would 
invalidate any document, or which would entitle any 
person to any decree or order relating thereto ; such as 
fraud, intimidation, illegality, want of due execution, want 
of capacity in any contracting party, [want or failure] of 
consideration, or mistake in fact or law. 

Proviso (2).— The existence of any separate oral 
agreement as to any matter on which a document is silent, 
and which is not inconsistent with its terms, may be 
proved. In considering whether or not this proviso applies, 
the Court shall have regard to the degree of formality of 
the document. 

Proviso (3). — The existence of any separate oral agree- 
ment, constituting a condition precedent to the attaching 
of any obligation under any such contract, grant or dispo- 
sition of property, may be proved. 

Proviso (4). — The existence of any distinct subsequent 
oral agreement to rescind or modify any such contract, 
grant or disposition of property, may be proved, except in 
cases in which such contract, grant or disposition of 
property is by law required to be in writing, or has been 
registered according to the law in force for the time being 
as to the registration of documents. 

Proviso (6). — Any usage or custom by which incidents 
not expressly mentioned in any contract are usually 
annexed to contracts of that description, may be proved : 

Provided that the annexing of such incident would 
not be repugnant to, or inconsistent with, the express 
terms of the contract. 


* The'^words “want or failure’* were substituted for the words ** want of failure ** 

by s. 8 of the Indian Evidence Act Amendment Act, 1872 (18 of 1872). 
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Proviso (6). —Any fact may be proved which shows 
in what manner the language of a document is related to 
existing facts. 


IlluBtrationB. 

(a) A policy of insurance is effected on goods in ships 
from Calcutta to London,” The goods are shipped in a par- 
ticular ship which is lost. The fact that that i^articular ship 
was orally excepted from the policy cannot be proved. 

(b) A agrees absolutely’ in writing to pay B Es. 1,000 on 
the first March, 1873. The fact that at the same time an oral 
agreement was made that the money should not be paid till the 
thirty-first March cannot be proved. 

(c) An estate called the Eampore tea estate ” is sold by 
a deed which contains a map of the property sold. The fact that 
land not included in the map had always been regarded as part 
of the estate and was meant to pass by the deed cannot be 
proved. 

(d) A enters into a written contract with B to work cer- 
tain mines, the property of B, upon certain terms. A was 
induced to do so by a misrepresentation of B’s as to their value. 
This fact may be proved. 

(e) A institutes a suit against B for the specific perform- 
ance of a contract, and also prays that the contract may be 
reformed as to one of its provisions, as that provision was insert- 
ed in it by mistake. A may prove that such a mistake was 
made as would by law entitle him to have the contract reformed. 

(/) A orders goods of B by a letter in which nothing is 
said as to the time of payment, and accepts the goods on 
delivery. B sues A for the price, A may show that the goods 
were supplied on credit for a term still unexpired. 

(y) A sells B a horse and verbally warrants him sound. 
A gives B a paper in these words : “ Bought of A a horse for 
Es. 600 B may prove the verbal warranty. 

(b) A hires lodgings of B, and gives B a card on which is 
written— ‘‘Booms, Es. 200 a month.” A may prove a verbal 
agreement that these terms were to include partial board, 

A hires lodgings of B for a year, and a regularly stamped 
agreement, drawn up by an attorney, is made between them. It 
is silent on the subject of board. A may not prove that board 
was included in the term verbally. 

(i) A applies to B for a debt due to A by sending a re- 
ceipt for the money. B keeps the receipt and does not send the 
money. In a suit for the amount A may prove this. 


29 ^ 
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(i) A and B make a contract in writing to take effect 
upon the happening of a certain contingency. The writing is 
left with B, who sues A upon it. A may show the circumstances 
under which it was delivered. 

wlamoe “ 0 “* 98. When the language used in a document is, on 

expia^or . its face, amMguous or defective, evidence may not be 
^o“^awu-" given of facts which would show its meaning or supply its 
ment. defects. 


Illustrations. 


{a) A agrees, in writing, to sell a horse to B for Es. 1,000 
or Es. 1,600. 

Evidence cannot be given to show which price was to be 
given. 

(6) A deed contains^blanks. Evidence cannot be given 
of facts which would show how they were meant to be filled. 


Exclusion of 94. When language used in a document is plain in 
a^S'^appii- when it applies accurately to existing facts, 

cation of evidence may not be given to show that it was not meant 
to apply to such facts. 

facts. 


Illustration. 


A sella to B, by deed, “ my estate at Eampur containing 
100 bighas.” A has an estate at Eampur containing 100 bighas. 
Evidence may not be given of the fact that the estate meant to 
be sold was one situated at a different place and of a different size. 

Bvidenoe 96. When language used in a document is plain in 

loo^ent itself, but is unmeaning in reference to existing facts, evi- 
deuce may be given to show that it was used in a peculiar 
existing sense. 

fftCtS. 

Illustration. 

A sells to B, by deed, “ my house in Calcutta.” 

A had no house in Calcutta, but it appears that he had a 
house at Howrah, of which B had been in possession since the 
execution of the deed. 

These facts may be proved to show that the deed related to 
the house at Howrah. 


Evidence as 
to application 
of language 
wixicb can 
apply to one 
only of 
several 
persons. 


96. When the facts are such that the language used 
might have been meant to apply to any one, and could 
not have been meant to apply to more than one, of several 
persons or things, evidence may be given of facts which 
show which of those* persons or things it was intended to 
apply to. 
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Illustrations. 

(a) A agrees to sell to B, for Es. 1,000. " my -wbite 
horse A has two white horses. Evidence may be given oi 
facts which show which of them was meant. 

(b) A agrees to accompany B to Haidarabad. Evidence 
may be given of facts showing whether Haidarabad in the 
Dekkhan or Haidarabad in Sind was meant. 

97. When the language used applies partly to one 
set of existing facts, and partly to another set of existing of 
facts, hut the whole of it does not apply correctly to either, setrofficts!* 
evidence may be given to show to which of the two it was 

meant to apply. wtoie 

correctly 

Illustration. applies. 

A agrees to sell to B “ my land at X in the occupation of 
y ”. A has land at X, but not in the occupation of Y, and he 
has land in the occupation of Y, but it is not at X. Evidence 
may be given of facts showing which he meant to sell. 

98. Evidence may be given to show the meaning of 
illegible or not commonly intelligible characters of foreign, of SlgiMe® 
obsolete, technical, local and provincial expressions, of 
abbreviations and words used in a peculiar sense. 


Illustration. 

A, a sculptor, agrees to sell to B, “ all my models.” A has 
both models and modelling tools. Evidence may be given to 
show which he meant to sell. 

99. Persons who are not parties to a document, or ^4° silence 
their representatives in interest, may give evidence of any agreement 
facts tending to show a contemporaneous agreement vary- 
ing the terms of the document. aocnmeut. 


Illustration. 

A and B make a contract in writing that B shall sell A 
certain cotton, to be paid for on delivery. At the same time 
they make an oral agreement that three months’ credit shall be 
given to A. This could not be shown as between A and B, but 
it might be shown by 0, if it affected his interests. 

100. Nothing in this Chapter contained shall be 
taken to affect any of the provisions of the Indian Succes- 
sion Act (X of 1865) as to the construction of wills. 


Saving of 
provisions 
of Inclian 
Succession 
Act relating 
to wills. 
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PART III. 

Production and Effect of Evidence. 


CHAPTBE VII. 

Of the Burden of Proof. 

101. Whoever desires any Court to give judgment 
as to any legal right or liability dependent on the 
existence of facts which he asserts, must prove that those 
facts exist. 

When a person is bound to prove the existence of any 
fact, it is said that the burden of proof lies on that 
person. 

Jlkistrations. 

(а) A desires a Court to give judgment that B shall be 
punished for a crime which A says B has committed. 

A must prove that B has committed the crime. 

(h) A desires a Court to give judgment that he is entitled 
to certain land in the possession of B, by reason of facts which 
he asserts, and which B denies, to he true. 

A must prove the existence of those facts. 

102. The burden of proof in a suit or proceeding 
lies on that person who would fail if no evidence at all 
were given on either side. 

Illustrations. 

{a) A sues B for land of which B is in possession, and 
which, as A asserts, was left to A by the will of C, B’s father. 

If no evidence were given on either side, B would be 
entitled to retain his possession. 

Therefore the burden of proof is on A. 

(б) A sues B for money due on a bond. 

The execution of the bond is admitted, but B says that it 
was obtained by fraud, which A denies. 

If no evidence were given on either side, A would succeed as 
the bond is not disputed and the fraud is not proved. 

Therefore the burden of proof is on B. 
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103 . The burden of proof as to any particular fact 
lies on that person who wishes the Court to believe in its 
existence, unless it is provided by any law that the proof 
of that fact shall lie on any particular person. 

Illustration. 

A prosecutes B for theft, and wishes the Court to 
believe that B admitted the theft to C. A must prove the 
admission. 

B wishes the Court to believe that, at the time in question, 
he was elsewhere. He must prove it. 

104 . The burden of proving any fact necessary to be 
proved in order to enable any person to give evidence of any 
other fact is on the person who wishes to give such evidence. 

Illustrations. 

{a) A wishes to prove a dying declaration by B. A must 
prove B’s death. 

(6) A wishes to prove, by secondary evidence, the con- 
tents of a lost document. 

A must prove that the document has been lost. 

105 . When a person is accused of any offence, the 
burden of proving the existence of circumstances bringing 
the case within any of the General Exceptions in the 
Indian Penal Code, or within any special exception or 
proviso contained in any other part of the same Code, or 
in any law' defining the offence, is upon him, and the Court 
shall presume the absence of such circumstances. 

Illustrations. 

(а) A, accused of murder, alleges that, by reason of 
unsoundness of mind, he did not know the nature of the act. 

The burden of proof is on A. 

(б) A, accused of murder, alleges that, by grave and 
sudden provocation, he was deprived of the power of self- 
control. 

The burden of proof is on A. 

(c) Section 325 of the Indian Penal Code provides that 
whoever, except in the case provided for by section 335, 
voluntarily causes grievous hurt, shall be subject to certain 
punishments. 


Burden of 
proof as to 
particular 
fact. 


Burden of 
proving fact 
to be proved 
to make 
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admissible. 


Burden of 
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A is chai'gcd with voluntarily causing grievous liiirt under 
section 325. 

The burden of proving the circumstances bringing the case 
under section 385 lies on A. 

Burdwiof^^ 106. When any fact is especially within tlio know- 
fsp3y° ledge of any person, the burden of proving that fact is 

within “ 1 • 

knowledge, upon bllll. 

llhistraiions. 


(а) When a person does an act with some iniention other 
than that which the character and circumstances of the act 
suggest, that burden of proving that intention is upon him, 

(б) A is charged with travelling on a railway without a 
ticket. The burden of proving that he had a ticket is on him. 


Burden of 
proving 
death of 
person known 
to have been 
alive within 
thirty years. 

Burden of 
proving that 
person is 
alive who has 
not been 
heard of for 
seven years. 


Burden of 
proof as*’to 
relationship, 
in the cases 
of partners, 
landlord and 
tenant, 
principal 
and agent. 

Burden of 
proof as to 
ownership. 


Proof of 
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transactions 
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relation of 
active 
confidence. 


107. When the question is whether a man is alive or 
dead, and it is shown that he was alive within thirty years, 
the burden of proving that he is dead is on the person 
who affirms it. 

108. * [Provided that when] the question is whether 
a man is alive or dead, and it is proved that ho has not 
been heard of for seven years by those who would natur- 
ally have heard of him if he had been alive, the burden of 
proving that he is alive is * [shifted to] the person who 
affirms it. 

109. When the question is whether persons arc 
partners, landlord and tenant, or principal and agent, and 
it has been shown that they havo been acting as such, the 
burden of proving that they do not stand, or have ceased 
to stand, to each other in those relationships respectively, 
is on the person who affirms it. 

110. When the question is whether any person is 
owner of anything of which he is shown to be in posses- 
sion, the burden of proving that he is not the owmer is on 
the person who affirms that he is not the owner. 

111 . Where there is a question as to the good faith 
of a transaction between parties, one of whom stands to 
the other in a position of active confidence, the burden of 
proving the good faith of the transaction is on the party 
who is in a position of active confidence. 


* These words in s, 108 were substituted for the original words ‘‘when *' and “ on 
respectively, by the Indian Evidence (Amendment) Act (18 of 1872), s. 9. 
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Illustrations, 

(a) The good faith of a sale by a client to an attorney is 
in question in a suit brought by the client. The burden of 
proving the good faith of the transaction is on the attorney. 

(b) The good faith of a sale by a son just come of age to 
a father is in question in a suit brought by the son. The bur- 
den of proving the good faith of the transaction is on the father. 

112. The fact that any person was born during the Birth 
continuance of a valid marriage between his mother and 
any man, or within two hundred and eighty days after its 
dissolution, the mother remaining unmarried, shall be Fe^timacy. 
conclusive proof that he is the legitimate son of that man 
unless iii can be shown that the parties to the marriage 

had no access to each other at any time when he could 
have been begotten. 

113. A notification in the Gazette of India that any proot of 
portion of British territory has been ceded to any Native 
State, Prince or Euler, shall be conclusive proof that a 
valid cession of such territory took place at the date men- 
tioned in such notification. 

114. The Court may presume the existence of any Court way 
fact which it thinks likely to have happened, regard being SsSce of 
had to the common course of natural events, human certain facts 
conduct and public and private business, in their relation 

to the facts of the particular case. 

Illustrations. 

The (lourt may presume — 

(a) that a man who is in possession of stolen goods soon 
after the theft is either the thief or has received the goods 
knowing them to be stolen, unless he can account for his posses- 
sion ; 

(h) that an accomplice is unworthy of credit, unless he is 
corroborated in material particulars ; 

(c) that a bill of exchange, accepted or endorsed, was 
accepted or endorsed for good consideration ; 

id) that a thing or state of things which has been shown 
to be in existence within a period shorter than that within which 
such things or state of things usually cease to exist, is still in 
existence ; 

(e) that judicial and official acts have been regularly per- 
formed ; 
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(f) that the common course of business has been followed 
in particular cases ; 

(g) that evidence which could be and is not produced 
would, if produced, be unfavourable to the person who with- 
holds it ; 

(h) that, if a man refuses to answer a question which ho 
is not compelled to answer by law, the answer, if given would be 
unfavourable to him ; 

(i) that when a document creating an obligation is in the 
hands of the obligor, the obligation has been discharged. 

But the Court shall also have regard to such facts as the 
following, in considering whether such maxims do or do not 
apply to the particular case before it : — 

as to illustration (a) — a shop-keeper has in his till S marked 
rupee soon after it was stolen, and cannot account foi’ its posses- 
sion specifically, but is continually receiving rupees in the course 
of his business : 

as to illustratioyi (6) — A, a person of the highest character, 
is tried for causing a man's death by an act of negligence in 
arranging certain machinery. B, a person of equally good cha- 
racter, who also took part in the arrangement, describes precisely 
^hat was done, and admits and explains the common careless- 
ness of A and himself : 

as to ilhistration (6) — a crime is committed by several 
persons. A, B and C, three of the criminals, are captured on the 
spot and kept apart from each other. Each gives an account of 
the crime implicating B, and the accounts corroborate each other 
in such a manner as to render previous concert highly improb- 
able ; 

as to illustration (<j) — A, the drawer of a bill of exchange, 
was a man of business. B, the acceptor, was a young and ignorant 
person, completely under A’s influence : 

as to illustration (d) — It is proved that a river ran in a certain 
course five years ago, but it is known that there have been floods 
since that time which might change its course ; 

as to illustration (e) — a judicial act, the regularity of which 
is in question, was performed under exceptional circumstances ; 

as to illustration (/) the question is, whether a letter was 
received. It is shown to have been posted, but the usual course 
of the post was interrupted by disturbances : 

as to illustration {g) — a man refuses to produce a document 
which would bear on a contract of small importance on which he 
is sued, but which might also injure the feelings and reputation 
of his family: 
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as to illustration (Ji ) — a man refuses to answer a question 
which he is not compelled by law to answer, but the answer to it 
might cause loss to him in matters unconnected with the matter 
in relation to which it is asked : 

as to illustration (i) — a bond is in possession of the obligor, 
but the circumstances of the case are such that he may have 
stolen it. 


CHAPTER VIIL 
Estoppel. 

115. When one person has, by his declaration, act 
or omission, intentionally caused or permitted another 
person to believe a thing to be true and to act upon such 
belief, neither he nor his representative shall be allowed, 
in any suit or proceeding between himself and such person 
or his representative, to deny the truth of that thing. 

Illustration. 

A intentionally and falsely leads B to believe that certain 
land belongs to A, and thereby induces B to buy and pay for 
it. 

The land afterwards becomes the property of A, and A 
seeks to set aside the sale on the ground that, at the time of the 
sale, he had no title. He must not be allowed to prove his want 
of title. 

116. No tenant of immovable property or person 
claiming through such tenant, shall, during the continu- 
ance of the tenancy, be permitted to deny that the land- 
lord of such tenant had, at the beginning of the tenancy, 
a title of such immovable property ; and no person who 
came upon any immovable property by the license of the 
person in possession thereof shall be permitted to deny 
that such person had a title to such possession at the time 
when such license was given. 

117. No acceptor of a bill of exchange shall be per- 
mitted to deny that the drawer had authority to draw such 
bill or to endorse it ; nor shall any bailee or licensee be 
permitted to deny that his bailor or licensor had, at the 
time when the bailment or license commenced, authority 
to make such bailment or grant such license. 


Estoppel. 


Estoppel of 
tenant ; 


and of 
license of 
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Who may 
testify. 


Dumb 

witnesses. 


Parties to 
civil suit, and 
their wives 
or husbands. 
Husband or 
wife of 
person under 
criminal 
trial. 

tTud^es and 
Haj^strates. 


[Part III. — Production and Effect of Evidence . — 
Chapter IX.— Of Witneshes.) 

Explanation (1) — The acceptor ot a bill of exchange 
may deny that the bill was really drawn by the person by 
whom it purports to have been drawn. 

Explanation (2) — If a bailee delivers the goods bailed 
to a person other than the bailor, he may prove that such 
person had a right to them as against the bailor. 

CHAPTBE IX. 

Of Witnesses. 

118. All persons shall be competent to testify, unless 
the Court considers that they are prevented from under- 
standing the questions put to them, or from giving 
rational answers to those questions by tender years, extreme 
old age, disease, whether of body or mind, or any other 
cause of the same kind. 

Explanation. — A lunatic is not incompetent to testify, 
unless he is prevented by his lunacy from understanding 
the questions put to him and giving rational answers to 
them. 

119. A witness who is unable to speak ma,y give his 
evidence in any other manner in which he can make it 
intelligible, as by writing or by signs ; but such writing 
must be written and the signs made in open Court. Evi- 
dence so given shall be deemed to bo oral evidence. 

120. In all Civil proceedings, the parties to the suit, 
and the husband or wife of any party to the suit, shall be 
competent witnesses. In criminal proceedings against any 
person, the husband or wife of such person, respectively, 
shall be a competent witness. 

121. No Judge or Magistrate shall, except upon the 
special order of some Court to which he is subordinate, be 
compelled to answer any questions as to his own conduct 
in Court as such Judge or Magistrate, or as to anything 
which came to his knowledge in Court as such Judge or 
Magistrate ; but he may be examined as to other matters 
which occurred in his presence whilst he was so acting. 

Illustrations. 

(a) A, on his trial before the Court of Session, says that 
a deposition was improperly taken by B, the Magistrate. B 
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cannot be compelled to answer questions as to this, except upon 
the special order of a superior Court. 

(6) A is accused before the Court of Session of having 
given false evidence before B, a Magistrate. B cannot be asked 
what A said, except upon the special order of the superior 
Court. 

(c) A is accused before the Court of Session of attempting 
to murder a police officer whilst on his trial before B, a Sessions 
Judge. B may be examined as to what occurred. 

122. No person who is or has been married shall be 
compelled to disclose any communication made to him marriage, 
during marriage by any person to whom he is or has been 
married; nor shall he be permitted to disclose any such 
communication, ‘unless the person who made it, or his 
representative in interest, consents, except in suits between 
married persons, or proceedings in which one married person 

is prosecuted for any crime committed against the other, 

123. No one shall be permitted to give any evidence Eviaeneeae 
derived from unpublished oflficial records relating to any 

affairs of State, except with the permission of the Officer 
at the head of the department concerned, who shall give 
or withhold such permission as he thinks fit. 

‘‘■123. A. (1) When any party to a suit or other 
judicial proceeding calls for the production of accounts or etc., in the’ 
other documents in the custody of the Officer in charge of offi1erL°' 
the Palace Establishments, Mysore, or applies to him for 
certified copies thereof under the provisions of section 76 saabush- 
of this Act, the said officer may, if he considers that it is 
inexpedient to produce such documents in Court or to give 
certified copies thereof, by endorsement in writing, refuse 
to do so. 

(2) Whenever the Officer in charge of the Palace 
Establishments, Mysore, has declined to produce or give 
certified copies of all the documents required by both 
parties to a suit or other proceeding, the other documents 
produced by him or certified copies of other documents of 
which he has furnished certified copies, shall not be admit- 
ted in evidence against any of the parties who object to 
their being so admitted. 


* This section was inserted section 123 of the Indian Evidence Act, 1872, 

by section 2 of the Act to amend the Indian Evidence Act, as in force in Mysore 
(Act III of 1912), 1912, 
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Official 

communica- 

tions. 


Information 
as to 

commission 
of offences. 


Professional 

communica- 

tion. 


(3) The provisions of sub-section (1) of this section 
shall not apply to a suit or other proceeding to which the 
Officer in charge of the Palace Establishments, Mysore, 
is, in his official capacity, himself a party. 

124 . No public officer shall be compelled to disclose 
communications made to him in official confidence, when 
he considers that the public interests would suffer by the 
disclosure. 

* 125 . No Magistrate or police officer shall bo compel- 
led to say whence he got any information as to the com- 
mission of any offence, and no Revenue Otlicer shall be 
compelled to say whence he got any information as to the 
commission of any offence against the public revenues. 

Explanation. — “ Revenue-Officer ” in this section 
means any officer employed in or about the business of 
any branch of the public revenue. 

126 . No barrister, attorney, pleader or vakil shall 
at any time be permitted, unless with his client’s express 
consent, to disclose any communication made to him in 
the course and for the purpose of his employment as such 
barrister, pleader, attorney or vakil, by or on behalf of his 
client, or to state the contents or condition of any docu- 
ment with which he has become acquainted in the course 
and for the purpose of his professional employment, or to 
disclose any advice given by him to his client in the 
course and for the purpose of such employment : 

Provided that nothing in this section shall protect 
from disclosure — 

(1) any such communication made in furthei’anco 
of anyt [illegal] purpose : 

(2) any fact observed by any barrister, pleader, 
attorney and vakil, in the course of his employment as 
such, showing that any crime or fraud has been committed 
since the commencement of his employment. 

It is immaterial whether the attention of such 
barrister, $ [pleader], attorney or vakil was or was not 
directed to such fact by or on behalf of his client. 


* This section was suhstitnted for the original s. 1526 by the Indian Evidence 
Act, 1872, Amendment Act, VIII of 1901. 

f This word in s. 126 was substituted for the original word ** criminal*' by 
the Indian Evidence (Amendment) Act 18 of 1872, s. 10, 

t This word in s. 126 was inserted by the Indian Evidence (Amendment) Act, 
18 of 1872, a. 10. ' 
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Explanation.— obligation stated in this section 
continues after the employment has ceased. 

Illustrations. 

(a) A, a client, says to B, an attorney — “ I have com- 
mitted forgery and I wish you to defend me.” 

As the defence of a man known to he guilty is not a 
criminal purpose, this communication is protected from dis- 
closure. 

(b) A, a client says to B, an attorney — “ I wish to obtain 
possession of property by the use of a forged deed on -which I 
request you to sue.” 

The communication, being made in furtherance of a criminal 
purpose, is not protected from disclosure. 

(c) A, being charged with embezzlement, retains B, an 
attorney, to defend him. In the course of the proceedings, B 
observes that an entry has been made in A’s account book, 
charging A with the sum said to have been embezzled, which 
entry was not in the book at the commencement of his employ- 
ment. 

This being a fact observed by B in the course of his employ- 
ment, showing that a fraud has been committed since the 
commencement of the proceedings, it is not protected from 
disclosure. 

127. The provisions of section 126 shall apply to 
interpreters, and the clerks or servants of barristers, tote^retere, 
pleaders, attorneys and vakils. 

128. If any party to a suit gives evidence therein at 

his own instance or otherwise, he shall not be deemed to vSteenDg 
have consented thereby to such disclosure as is mentioned 
in section 126 ; and, if any party to a suit or proceeding 
calls any such barrister, * [pleader] , attorney or vakil as a 
witness, he shall be deemed to have consented to such dis- 
closure only if he questions such barrister, attorney, or 
vakil on matters which, but for such question, he would 
not be at liberty to disclose. 

129. No one shall be compelled to disclose to the conaaentiai 
Court any confidential communication which has taken 

place between him and his legal professional adviser, un- legai advisers, 
less he offers himself as a witness, in which case he may 


♦ This word in s. 128 was inserted by the Indian Evidence (Amendment) 
Act (18 of 1872), s. 10. 
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(Part III. — Production and Ejfect of Evidence . — 
Chapter IX. — Of Witnesses.) 

be compelled to disclose any such eoinmunication as may 
appear to the Court necessary to be known in order to ex- 
plain any evidence which he has given, hut no others. 

130. No witness who is not a party to a suit shall be 
compelled to produce his title-deeds to any property or 
any document in virtue of which ho holds any property as 
pledgee or mortgagee or any document the production of 
which might tend to criminate him unless he has agreed 
in writing to produce them with the person seeking the 
production of such deeds or some person through whom 
he claims. 

131. No one shall be compelled to produce docu- 
ments in bis possession, which any other person would be 
entitled to refuse to produce if they were in his possession, 
unless such last-mentioned person consents to their pro- 
duction. 

432. A witness shall not be excused from answering 
any question as to any matter relevant to the matter in 
issue in any suit or in any civil or criminal proceeding, 
upon the ground that the answer to such question will 
criminate, or may tend directly or indirectly to criminate, 
such witness, or that it will expose, or tend directly or 
indirectly to expose, such witness to a penalty or forfeiture 
of any kind : 

Provided that no such answer, which a witness shall 
be compelled to give, shall subject him to any arrest or 
prosecution or be proved against him in any criminal pro- 
ceeding, except a prosecution for giving false evidence by 
sucli answer. 

133. An accomplice shall bo a competent witness 
against an accused person; and a conviction is not illegal 
merely because it proceeds upon the uncorroborated testi- 
mony of an accomplice. 

134. No particular number of witnesses shall in any 
case he required for the proof of any fact. 
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CHAPTER X. 

Op the Examination op Witnpsses, 

136. The order in which witnesses are produced and 
examined shall be regulated by the law and practice for 
the time being relating to civil and criminal procedure 
respectively, and, in the absence of any such law, by the 
discretion of the Court. 

136. When either party proposes to give evidence of 
any fact, the Judge may ask the party proposing to give 
the evidence in what manner the alleged fact, if proved, 
would be relevant ; and the Judge shall admit the evidence 
if he thinks that the fact, if proved, would be relevant and 
not otherwise. 

If the fact proposed to be proved is one of which 
evidence is admissible only upon proof of some other fact, 
such last-mentioned fact must be proved before evidence 
is given of the fact first-mentioned, unless the party under- 
takes to give proof of such fact, and the Court is satisfied 
with such undertaking. 

If the relevancy of one alleged fact depends upon 
another alleged fact being first proved, the Judge may in 
his discretion, either permit evidence of the first fact to be 
given before the second fact is proved, or require evidence 
to be given of the second fact before evidence is given of 
the first fact. 

Illustrations. 

(a) It ia proposed to prove a statement about a relevant 
fact by a person alleged to be dead, which statement is relevant 
under section 32. 

The fact that the person is dead must be proved by the 
person proposing to prove the statement, before evidence is given 
of the statement. 

Qi) It IS proposed to prove, by a copy, the contents of a 
document said to be lost. 

The fact that the original is lost must be proved by the 
person proposing to produce the copy, before the copy is 
produced. 

(c) A is accused of receiving stolen property knowing it 
to have been stolen. 
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(Part III . — Production and Effect of Evidence . — 

Chapter X. — Of the Examination of Witimses.) 

It is proposed to prove that he denied the possession of the 
property. 

The relevancy of the denial depends on the identity of 
the property. The Court may, in its discretion, either require 
the property to be identified before the denial of the possession 
is proved, or permit the denial of possession to be proved before 
the property is identified. 

(«f) It is proposed to prove a fact (A) which is said to 
have been the cause or effect of a fact in issue. There are several 
intermediate facts (B, C and D) which must be shown to exist 
before the fact (A) can be regarded as the cause or effect of the 
fact in issue. The Court may either permit A to be proved 
before B, C and D before permitting proof of A. 

187 . The examination of a witness by the party who 
calls him shall be called his exaniination-in-chief. 

The examination of a witness by the adverse party 
shall be called his cross-examination. 

The examination of a witness, subsequent to the cross- 
examination by the party who called him, shall be called 
his re-examination. 

138 . Witnesses shall be first examined-in-chief then 
(if the adverse party so desires) cross examined, then (if 
the party calling him so desires) re-examined. 

The examination and cross-examination must relate 
to relevant facts, but the cross-examination need not be 
confined to the facts to which the witness testified on his 
examination-in-chief. 

The re-examination shall be directed to the explanation 
of matters referred to in cross-examination ; and if new 
matter is, by permission of the Court, introduced in re- 
examination, the adverse party may further cross-examine 
upon that matter. 

189 , A person summoned to produce a document 
does not become a witness by the mere fact that he produces 
it and cannot be cross-examined unless and until he is 
called as a witness. 

140 . Witnesses to character may bo cross-examined 
and re-examined. 

141 . Any question suggesting the answer which the 
person putting it wishes or expects to receive is called a 
leading question. 
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142. Leading questions must not, if objected to by 
the adverse party, be asked in an exaniination-in-chief, or 
in a re-examination, except with the permission of the 
Court. 

The Court shall permit leading questions as to matters 
which are introductory or undisputed, or which have, in 
its opinion, been already sufficiently proved. 

143. Leading questions may be asked in cross- 
examination. 

144. Any witness may be asked, whilst under exa- 
mination, whether any contract, grant or other disposition 
of property, as to which he is giving evidence, was not con- 
tained in a document, and if he says that it was, or if he is 
about to make any statement as to the contents of any 
document, which, in the opinion of the Court, ought to be 
produced, the adverse party may object to such evidence 
being given until such document is produced, or until facts 
have been proved which entitled the party who called the 
witness to give secondary evidence of it. 

Explanation. — A witness may give oral evidence of 
statements made by other persons about the contents of 
documents if such statements are in themselves relevant 
facts. 


Illustration. 

The question is, whether A assaulted B. 

C deposes that he heard A say to D — “ B wrote a letter 
accusing me of theft, and I will be revenged on him.” This 
statement is relevant, as showing A’s motive for the assault, and 
evidence may he given of it, though no other evidence is given 
about the letter. 

146. A witness may be cross-examined as to previous 
statements made by him in writing or reduced into writing, 
and relevant to matters in question, without such writing 
being shown to him, or being proved ; but, if it is intended 
to contradict him by the writing, his attention must, before 
the writing can be proved, be called to those parts of it 
which are to be used for the purpose of contradicting him. 

146. When a witness is cross-examined, he may, in 
addition to the questions hereinbefore referred to, be asked 
any questions which tend — 
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{Part 111. — Production and Effect of Evidence — 

Chapter X — Of the Examination of Witnesses.) 

(1) to test his veracity. 

(2) to discover who he is and what is his position 
in life, or 

(3) to shake his credit, by injuring his character, 
although the answer to such questions might tend directly 
or indirectly to criminate him or might expose or tend 
directly or indirectly to expose him to a penalty or 
forfeiture. 

147 . If any such question relates to a matter relevant 
to the suit or proceeding, the provisions of section 132 
shall apply thereto. 

148 . If any such question relates to a matter not 
relevant to the suit or proceeding, except in so far as it 
affects the credit of the witness by injuring his character, 
the Court shall decide whether or not the witness shall be 
compelled to answer it, and may, if it thinks fit, warn the 
witness that he is not obliged to answer it. In exercising 
its discretion, the Court shall have regard to the following 
considerations : — 

(1) such questions are proper if they are of such a 
nature that the truth of the imputation conveyed by them 
would seriously affect the opinion of the Court as to the 
credibility of the witness on the matter to which he 
testifies ; 

(2) such questions are improper if the imputation 
which shey convey relates to matters so remote in time, or 
of such a character,, that the truth of the imputation 
would not affect, or would affect in a slight degree, the 
opinion of the Court as to the credibility of the witness on 
the matter to which he testifies : 

(3) such questions are improper if there is a great 
disproportion between the importance of the imputation 
made against the witness’s character and the importance 
of his evidence : 

(4) the Court may, if it sees fit, draw, from the 
witness’s refusal to answer, the inference that the answer 
if given would be unfavourable. 

149 . No such question as is referred to in section 
148 ought to be asked, unless the person asking it has 
reasonable grounds for thinking that the imputation which 
it conveys is well-founded. 
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Illustrations. 

{a) A barrister is instructed bj* an attorney or vakil that 
an important witness is a dakait. This is a reasonable ground 
for asking the witness whether he is a dakait. 

(6) A pleader is informed by a person in Court that an 
important witness is a dakait ; the informant, on being questioned 
by the pleader, gives satisfactory reasons for his statement. This 
is a reasonable ground for asking the witness whether he is a 
dakait. 

(c) A witness, of whom nothing whatever is known, is 
asked at random whether he is a dakait. There are here no 
reasonable grounds for the question. 

(cZ) A witness, of whom nothing whatever is known, being 
questioned as to his mode of life and means of living, gives un- 
satisfactory answers. This may be a reasonable ground for 
asking him if he is a dakait. 

150. If the Court is of opinion that any such ques- Prooedursof 
tion was asked without reasonable grounds, it may, if it 

was asked by any barrister, pleader, vakil or attorney, L^gasked 
report the circumstances of the case to the High Court or reaSbie 
other authority to which such barrister, pleader, vakil or s'ounas. 
attorney is subject in the exercise of his profession. 

151. The Court may forbid any question or in- indeoentaBd 
quiries which it regards as indecent or scandalous, although 

such questions or inquiries may have some bearing on the 
questions before the Court unless they relate to facts in 
issue, or to matters necessary to be known in order to 
determine whether or not the facts in issue existed. 

152. The Court shall forbid any question which 
appears to it to be intended to insult or annoy, or which, insult or 
though proper in itself, appears to the Court needlessly 
offensive in form. 

153. When a witness has been asked and has 
answered any question which is relevant to the inquiry contradict 
only in so far as it tends to shake his credit by injuring his ^Sons" 
character, no evidence shall be given to contradict him : 

but, if he answers falsely, he may afterwards be charged 
with giving false evidence. 

Exception 1. — If a witness is asked whether he has 
been previously convicted of any crime and denies it, 
evidence may be given of his previous conviction. 
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Exception 2. — If a witness is asked any question 
tending to impeach his impartiality and answers it by 
denying the facts suggested, he maytbe contradicted. 


Illustrations. 


Question by- 
party to his 
own witness. 


Impeaching 
oredUt of 
witness. 


{a) A claim against an underwriter is resisted on the 
ground of fraud. 

The claimant is asked whether, in a former transaction, he 
hab not made a fraudulent claim. He denies it. 

Evidence is offered to show that he did make such a claim. 

The evidence is inadmissible. 

(6) A witness is asked w^hether he was not dismissed from 
a situation for dishonesty. He denies it. 

Evidence is offered to show that he was dismissed for dis- 
honesty. 

The evidence is not admissible. 

(c) A affirms that on a certion day he saw B at Iiahore. 

A is asked whether he himself was not on that day at 
Calcutta. He denies it. 

Evidence js offered to show that A was on that day at 
Calcutta. 

The evidence is admissible, not as contradicting A on a fact 
which affects his credit, but as contradicting the alleged fact that 
B was seen on the day in question in Lahore. 

In each of these cases the witness might, if his denial was 
false, be charged with giving false evidence. 

(d) A is asked whether his family has not had a blood- 
feud with the family of B against whom he gives evidence. 

He denies it. He may be contradicted on the ground that 
the question tends to impeach his impartiality. _ \ 

164. The Court may, in its discretion, permit the 
person who calls a witness to put any question to him 
which might be put in cross-examination by the adverse 
party. 

166. The credit of a witness may be impeached in 
the following ways by the adverse party, or, with the con- 
sent of the Court, by the party who calls him ; — 

(1) by the evidence of persons who testify that 
they, from their knowledge of the witness, believe him to 
be unworthy of credit; 
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(2) by proof that the witness has been bribed or 
has accepted* the offer of a bribe, or has received anx 
other corrupt inducement to give his evidence ; 

(3) by proof of former statements inconsistent with 
any part of his evidence which is liable to be contra- 
dicted ; 

(4) when a man is prosecuted for rape or an attempt 
to ravish, it may be shown that the prosecutrix w'as of 
generally immoral character. 

Explanation. — A witness declaring another witness to 
be unworthy of credit may not, upon his examination-in - 
chief, give reasons for his belief, but he may be asked his 
reasons in cross-examination, and the answers which he 
gives cannot be contradicted, though, if they are false, he 
may afterwards be charged with giving false evidence. 

Illustrations. 

(a) A sues B for the price of goods sold and delivered to 
B. C says that A delivered the goods to B. 

Evidence is offered to show that, on a previous occasion, he 
said that he had not delivered the goods to B. 

The evidence is admissible. 

(i») A is indicted for the murder of B. 

C says that B, when dying, declared that A had given B 
the wound of which be died. 

Evidence is offered to show that, on a previous occasion, 
0 said that the wound was not given by A or in his presence. 

The evidence is admissible. 

156 . When a witness whom it is intended to cor- 
roborate gives evidence of any relevant fact, he may be 
questioned as to any other circumstances which he observed 
at or near to the time or place at which such relevant fact 
occurred, if the Court is of opinion that such circum- 
stances, if proved, would corroborate the testimony' of the 
witness as to the relevant fact which he testifies. 

Illustration. 

A, an accomplice, gives an account of a robbery in which 
he took part. He describes various incidents unconnected with 
the robbery which occurred on his way to and from the place 
where it was committed. 
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(Part III. — Prodnction and Effect of Evidence . — 

Chapter X. — Of the Examination of Witnesses.) 

Independent evidence of these facts may be given in order 
to corroborate bis evidence as to the robbery itself. 

157 . In order to corroborate the testimony of a 
witness, any former statement made by such witness rela- 
ting to the same fact at or about the time when the fact 
took place, or before any authority legally competent to 
investigate the fact may be proved. 

158 . Whenever any statement, relevant under sec- 
tion 32 or 33, is proved, all matters may be proved either 
in order to contradict or to corroborate it, or in order to 
•impeach or confirm the credit of the persou by whom it 
was made, which might have been proved if that persou 
had been called as a witness and had denied upon cross- 
examination the truth of the matters suggested. 

159 . A witness may, while under examination, 
refresh his memory by referring to any writing made by 
himself at the time of the transaction concerning which 
he is questioned, or so soon afterwards that the Court 
considers it likely that the transaction was at the time 
fresh in his memory. 

The witness may also refer to any such writing made 
by any other person, and read by the witness within the 
time aforesaid, if when he read it he knew it to he correct. 

Whenever a witness may refresh his memory by refer- 
ence to any document, he may, with the permission of the 
Court, refer to a copy of such document : 

Provided the Court be satisfied that there is sufficient 
reason for the non-production of the original. 

An expert may refresh his memory by reference to 
professional treatises. 

160 . A witness may also testify to facts mentioned 
in any such document as is mentioned in section 159, 
although he has no specific recollection of the facts them- 
selves, if he is sure that the facts were correctly recorded 
in the dooumeut. 


Illtistration. 

A book-keeper may testify to facts recorded by him in 
books regularly kept in the course of business, if he knows 
that the books were correctly kept, although he has forgotten 
the particular transactions entered. 
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161. Any writing referred to under the provisions of 
the two last preceding sections must he produced and 
shown to the adverse party if he requires it : such party 
may, if he pleases, cross-examine the witness thereupon. 

162. A witness summoned to produce a document 
shall, if it is in his possession or power, bring it to Court, 
notwithstanding any objection which there may be to its 
production or its admissibility. The validity of any such 
objection shall be decided on by the Court. 

The Court, if it sees fit, may inspect the document, 
unless it refers to matters of State, or take other evidence 
to enable it to determine on its admissibility. 

If for such a purpose it is necessary to cause any docu- 
ment to be translated, the Court may, if it thinks fit, direct 
the translator to keep the contents secret, unless the docu- 
ment is to be given in evidence : and, if the interpreter 
disobeys such direction, he shall be held to have committed 
an offence under section 166 of the Indian Penal Code. 

163. W hen a party calls for a document which he has 
given the other party notice to produce, and such docu- 
ment is produced and inspected by the party calling for its 
production, he is bound to give it as evidence if the party 
producing it requires him to do so. 

164. When a party refuses to produce a document 
which he has had notice to produce, he cannot afterwards 
use the document as evidence without the consent of the 
other party or the order of the Court. 


Illustrations. 

A sues B on an agreement and gives B notice to produce it. 
At the trial A calls for the document and B refuses to produce 
it. A gives secondary evidence of its contents. B seeks to 
produce the document itself to contradict the secondary evidence 
given by A, or in order to show that the agreement is not 
stamped. He cannot do so. 

165. The J udge may, in order to discover or to obtain 
proper proof of relevant facts, ask any question he pleases 
in any form, at any time, of any witness, or of the parties 
about any fact releivant or irrelevant ; and may order the 
production of any document or thing ; and neither the 
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XI. Of Improper Admission and Rejection of Evidence.) 

parties nor their agents shall be entitled to make any 
objection to any such question or order, nor without the 
leave of the Court, to cross-examine any witness upon any 
answer given in reply to any such question : 

provided that the judgment must be based upon facts 
declared by this Act to be relevant, and duly proved. 

Provided also that this sectic^n shall not authorize any 
Judge to compel any witness to answer any question, or to 
produce any document which such witness would be 
entitled to refuse to answer or produce under sections 1-21 
to 131, both inclusive, if the question were asked or the 
document were called for by the adverse party ; nor shall 
the Judge ask any question which it would be improper 
for any other person to ask undei section 148 or 149 ; nor 
shall he dispense with primary e\ lience of any document, 
except in the eases hereinbefore excepted. 

166 . In cases tried by jury or with assessors, the 
jury or assessors may put any questions to the witnesses, 
through or by leave of the Judge, which the Judge himself 
might put and which he considers proper. 


CHAPTER XT. 

Of Improper Admission and REfEOTioN op 
Evidence. 

167 . The improper admission or rejection of evidence 
shall aot be ground of itself for a new trial or reversal of 
any decision in any case, if it shall appear to the Court 
before which such objection is raised that, independently 
of the evidence objected to and admitted, there was suffi- 
cient evidence to justify the decision, or that, if the 
rejected evidence had been received, it ought not to have 
varied the decision. 
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Enactments repealed. 


{See section 2) 


Number and year 

Title 

Extent of repeal 

Stat. 26 Geo III, 

For the further regulation of the trial of 

Section ^8 so far 

Chap. 67. 

persons accused of certain offences 
committed in the East Indies ; for 
repealing so much of an Act, made in 
the twenty-fourth year of the reign of 
his present Majesty entitled “(An Act 
for the better regulation and manage- 
ment of the affairs of the East India 
Company and of the British possess- 
ions in India, and for establishing a 
Court of Judicatureforthe more speedy 
and effectual trial of persons accused ' 
of offences committed in the East | 
Indies), " as requires the seivants of , 
the East India Company to deliver 
inventories of their estates and effects; ' 

1 for rendering the laws more effectual . 
against persons unlawfully resorting 
to the East Indies; and for the more 
easy proof, in certain cases, of deeds 
and writings executed in Great Britain 
or India. 

as it relates to 
Courts of Just- 
ice in the East 
Indies. 

Stat. 14 & 15 Viet. 
Chap. 99, 

To amend the Law of Evidence 

Section 11 and 
so much of sec- 
tion 19 as 
relates to 
British India. 

Act XV of 1863 

To amend the Law of Evidence 

So much as has 
not been hereto- 
fore repealed. 

Act XIX of 1853 

To amend the Law of Evidence in the 
Civil Courts of the East India Com- 
pany in the Bengal Presidency. 

Section 19. 

Act II of 1855 

For the further impiovement of the Law 
of Evidence. 

So much as has 
not been hereto- 
fore repealed. 

Act XXV of 1861 

For simplifying the procedure of the 
Courts of Otiminal Judicature not 
established by Eoyal Charter. 

Section 237* 

I* 

* :jc :Jc * 
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ACT IX OF 1872. 


Notification by the Government of India, Foreign Depart- 
ment, Judicial, Nu. 47 J., dated Simla, the 21th May 
1818. 

The Governor-General in Council is pleased to direct 
that the following Acts”^ subject to the undermentioned 
modifications, shall become law in the Territories of 
Mysore from the 1st June 1878 : — 

Act IX of 1872 (The Indian Contract Act), except 
the Explanation appended to section 265. The w’ord 
“ Court” in this section shall be taken to mean “ a Court 
not inferior to the Court of the Judicial Assistant Com- 
missioner. ”t 

Act I of 1877 1 (The Specific Relief Act) except 
Chapter VIII. 

* So much of this Notification ab extended Act X of 1877 (The Code of Civil 
Procedure) to Mysoie -was cancelled by Act II of 1884, s 62 

t But see Act VI of 1892, 'which substitutes a new section foi s 266 

I For Act I of 1827, vtde infra. 
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Sections. 


Void Agreements 


24. Agreements void, if considerations and objocts unlawful in 

part. 

25. Agreement without consideration void, unless — 

it is in writing and registered, 

or is a promise to compensate for something done, 
or is a promise to pay a debt barred by limitation law. 

26. Agreement in restraint of marriage void, 

27. Agreement in restraint of trade void. 

Saving of agreement not to carry on business of which good- 
willis sold of agreement between partners prior to dissolution: 
or during continuance of partnership. 

28. Agreements in restraint of legal proceedings void. 

Saving of contract to refer to arbitration dispute that may 
arise. 

Suits barred by such contracts. 

Saving of contract to refer questions that have already arisen 

29. Agreements void for uncertainty. 

30. Agreements by way of wager, void. 

Exception in favour of certain prizes for horso-i*aoing. 
Section 294- A of the Indian Penal Code not affected. 


OHAPTEE III. 

Of Contingent Contbacts. 

31. Contingent contract/* defined. 

32. Enforcement of contracts contingent on an event 

happening. 

33. Enforcement of contracts contingent on an event not 

happening. 

31. When event on which contract is contingent to be deemed 
impossible, if it is the future conduct of a living person. 

35. When contracts become void which are contingent on 

happening of specified event within fixed time. 

When contracts may be enforced which are contingent on 
specified event not happening within fixed time. 

36. Agreements, contingent on impossible events void, 

OHAPTEE IV. 

Of the perfobmancb op Oontbaots. 

Contracts which must be 'performed^ 

37. Obligation of parties to contracts, 

88. Effect of refusal to accept offer of performance, 

39. Effect of refusal of party to perform promise wholly. 

By whom Contract must he performed* 

40* Person by whom promise is to be performed. 

41. Effect of accepting performance from third persons, 

42. Devolution of joint liabilities, 

43. Any one of joint promisors may be compelled to perform. 
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Sections. 

Each promisor may compel contribufeion. 

Sharing of loss by default in contribution. 

44. Effect of release of one joint promisor. 

45. Devolution of joint rights. 

Ti7ne arid Place for Performance. 

46. Time for pei'formance of promise where no application is to 

be made and no time is specified. 

47. Time and place for performance of x)romise on certain day 

and no application to be made* 

48. Application for performance on certain clay to be at proper 

time and place. 

49. Place for performance of promise where no application to be 

made and no place fixed for performance. 

50* Performance in manner or at time prescribed or sanctioned 
by promise- 

Perfor7nance of Beciprocal Prmmses, 

51. Promisor not bound to perforin, unless reciprocal promise 

ready and willing to perform. 

52. Order of performance of reciprocal promises. 

53. Liability of party preventing event on which contract is to 

take effect. 

54. Effect of default as to that promise which should be first 

performed in contract consisting of reciprocal promises. 

55. Effect of failure to perform at fixed time in contract in which 

time is essential- 

Effect of such failure when time is not essential. 

Effect of acceptance of performance at time other than that 
agreed upon. 

56. Agreement to do impossible act. 

Contract to do act afterwards becoming impossible or unlawful. 
Compensation for loss through non-performance of act known 
to be impossible or unlawful. 

57. Eeciprocal promises to do things legal and also other things 

illegal. 

58. Alternative promise, one branch being illegal. 

Appropriation of Payme7its- 

59. Application of payment where debt to be discharged is 

indicated. 

60. Application of payment where debt to be discharged is not 

indicated, 

61. Application of payment where neither party appropriates. 

Contracts which need not he Performed* 

62. Effect of novation, rescission and alteration of contract. 

63. Promisee may dispense with or remit performance of promise. 

64. Consequences of rescission of voidable contract. 

65. Obligation of person who has received advantage under void 

agreement or contract that become void. 

M.C. — VOL. I 
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Sections. 

66. Mode of comnaunicating or revoking rescission of voidable 

contraefe. 

67. Effect o£ neglect of promisee to afford promisor reasonable 

facilities for performance. 

CHAPTEE V. 

Of cektain relation resembling those created by contract. 

68. Claim for necessaries supplied to person incapable of con- 

tracting or on his account. 

69. Reimbursement of person paying money due by another, in 

payment of which he is interested. 

70. Obligation of person enjoying benefit of non -gratuitous act. 

71. Responsibility of finder of goods. 

72. Liability of peison to whom money is paid, or thing delivered, 

by mistake or under coercion. 

CHAPTER YI, 

Of the Consequences of BiiUACH of Contract. 

73. Compensation for loss or damage caused by breach of 

contract. 

Compensation for failure to discharge obligation resembling 
those created by contract. 

74. Title to compensation for breach of contract in w^hich a sum 

is named as payable in case of breach. 

75. Party rightfully rescinding contract entitled to compensation* 

♦CHAPTER VIL 
Sale of Goods, 

CHAPTER VIII. 

Of Indemnitv and Guarantee. 

124. “ Contract of indemnity defined, 

125. Rights of indemnity -bolder when sued. 

126. ** Contract of guarantee,’' “ surety ”, ** principal debtor,” 

and ‘‘ creditor”. 

127. Consideration for guarantee. 

128. Surety's liability. 

129. “ Oontinuing guarantee.” 

130. Revocation of continuing guarantee. 

131. Revocation of continuing guaiantee by surety’s death. 

132. Liabihty of two persons, primarily liable, not affected by 

arrangement between them and one shall be surety on 
other’s default. 

133. Discharge of surety by variance in terms of contract. 

^ Chapter VII Sections 76 to 123 was repealed by Section 66 of Act, V of 1932, 
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Sections. 

134. Discharge of surety by release or discharge of principal debtor. 

135. Discharge of surety when creditor compounds with, gives 

time to, or agrees not to sue, principal debtor. 

136. Surety not discharged when agreement made with third 

person to give time to principal debtor. 

137. Oreditor^s forbearance to sue does not discharge surety. 

138. Release of one co-surety does not discharge others. 

139. Discharge of surety by creditor's act or omission impairing 

surety's eventual remedy. 

140. Rights of surety on payment or performance. 

141. Surety’s right to benefit of creditor’s securities. 

142. Guarantee obtained by misrepresentation invalid, 

143. Guarantee obtained by concealment invalid 

144. Guarantee on contract that creditor shall not act on ife until 

co-surety loius. 

145. Implied promise to indemnify surety. 

146. Co-sureties liable to contribute equally. 

147. Liability of co-sureties bound in different sums. 

CHAPTER IX. 

Op BaiiiMEKt. 

148. “Bailment,” “bailor” and “bailee” defined. 

149. Delivery to bailee how made. 

150* Bailor’s duty to disclose faults in goods bailed. 

151. Care to be taken by bailee. 

152. Bailee when not liable for loss, etc., of thing bailed. 

153. Termination of bailment by bailee's act inconsistent with 
conditions, 

154. Liability of bailee making unauthorized use of goods bailed. 

155. Effect of mixture, with bailor^s consent, of his goods with 
bailee’s, 

156. Effect of mixture, without bailor’s consent, when the goods 
can be separated. 

157. Effect of mixture, without bailor s consent, when the goods 
cannot be separated. 

158. Re-payment by bailor of necessary expenses. 

159. Restoration of goods lent gratuitously. 

160. Return of goods bailed, on expiration of time or accomp- 
lishment of purpose. 

161. Bailee's responsibility when goods are not duly returned. 

162. Termination of gratuitous bailment by death. 

163. Bailor entitled to increase of profit from goods bailed. 

164. Bailor's responsibility to bailee. 

165. Bailment by several joint owners. 

166. Bailee not responsible on re-delivery to bailor without title. 

167. Right of third person claiming goods bailed. 

168. Right of finder of goods; 

may sue for specific reward offered. 

169. When finder of thing commonly on sale may sell It, 

1 70. Bailee's particular lien, 

171. General lien of bankers, factors, wharfingers, attorneys and 

•nnlinv KmlrAra 



484 


CONTEACT 


Act IX 




Sections. 


17^2, 

173 . 

171 . 


175 . 

176 . 

177 . 

178 . 

179 . 


180 . 

181 . 


182 . 

183 . 

184 . 

185 . 

186 . 

187 . 

188 . 
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190 . 
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192 . 


193 . 

194 . 

195 . 


196 . 

197 . 

198 . 

199 . 

200 . 


Bailments of Pledges^ 

“ Pledge/’ “ pawnor’’ and “pawnee ” defined. 

Pawnee's right of retainer. 

Pawnee not to retain for debt or promise other than that 
for which goods pledged. 

Presumption incase of subsequent advances. 

Pawnee’s right as extraordinary expenses incurred. 
Pawnee’s right where pawnor makes default- 
Defaulting pawnor’s right to redeem. 

Pledge by possessor of goods, or documentary title to goods. 
Pledge where pawnor has only a limited interest. 

Suits by Bailees or Bailors against Wrong-doers, 

Suit by bailor or bailee against wrong-doer. 

Apportionment of relief or compensation obtained by such 
suits. 


CHAPTER X. 

Agency. 

Appointment and Authority of Agents. 

“ Agent ” and ** principal ” defined. 

Who may employ agent. 

Who may be an agent. 

Consideration not necessary. 

Agent^s authority may be expressed or implied. 

Definitions of express and implied authority. 

Extent of agent’s authority. 

Agent’s authority in an emergency. 

Sub- Agents, 

When agent cannot delegate- 
‘‘ Sub-agent ” defi^ned. 

Representations of principal by sub-agent properly appointed- 
Agent’s responsibility for sub-agent. 

Sub-agent’s responsibility. 

Agent’s responsibility for sub-agent appointed without 
authority. 

Relation between principal and person duly appointed by 
agent to act in business of agency. 

Agent’s duty in naming such person. 

Ratification. 

Eight of person as to acts done foi\him w ithout his authority. 
Effect of ratification. 

Ratification may be expressed or implied. 

Knowledge requisite to valid ratification. 

Effect of ratifying unauthorized act forming part of a 
transaction. 

Ratification of unauthorized act cannot injure third person 
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Sections. 

Revocation of Avthority, 

201. Termination of agency. 

202. Termination of agency, where agent has an inteiest in 

subject matter, 

203. When principal may revoke agent’s authority. 

204. Revocation where authority been partly exercised. 

205. Compensation for revocation by principal or renunciation 

by agent. 

206. Notice of revocation or renunciation. 

207. Revocation and renunciation may be expressed or implied. 
20B. When termination of agent’s authority takes etlect as to 

agent, and as to tliird persons. 

209- Agent’s duty on termination of agenc\ b\ piincipaVs death 
or insanity. 

210, Termination of sub-agent’s authority . 

Agent's Duty to PrincipaL 

211 Agent’s duty in conducting principal’s business. 

212* Skill and diligence required from agent. 

213. Agent’s accounts. 

214. Agent’s duty to communicate with principal. 

215. Right of principal when agent deals, on his owm account, 

in business of agency -without principabs consent. 

216. Principal’s right to benefit gained by agent dealing on his 

own account in business of agency. 

217. Agent’s right of retainer out of sums received on principal’s 

account. 

218. Agent’s duty to pay sums received for principal. 

219. When agent’s remuneration becomes due. 

220. Agent not entitled to renumeration for business misconducted. 

221. Agents’ Hen on principal’s property. 

PrincipaVs Duty to Agent, 

222. Agent to be indemnified against consequences of lawful acts. 

223. Agent to be indemnified against consequences of acts 

done in good faith: 

224. Non-liability of employer of agent to do a criminal act. 

225. Compensation to agent for injury caused by principal’s 

neglect* 

Effect of Agenpy on Contracts with third persons, 

226. Enforcement and consequence’s of agent’s contracts. 

227. Principal how far bound when agent exceeds authority. 

228. Principal not bound when excess of agent’s authority is not 

separable. 

229. Consequences of notice given to agent. 

230. Agent cannot personally enforce, nor be bound by, contracts 

on behalf of principal. 

Presumption of contract to contrary. 
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Sections. 

231. Right of parties to a contract made by agent not disclosed. 

232. Performance of contract with agent supposed to be principal. 

233. Bights of person dealing with agent personally liable. 

234. Consequence of inducing agent or principal to act on behalf 

that principal or agent will be held exclusively liable. 

235. Liability of pretended agent. 

236. Person falsely contracting as agent not entitled to 

performance. 

237. Liability of principal inducing belief that agent’s unautho- 

rized acts were authorized. 

288. Effect, on agreement, of misrepresentation or fraud by agent. 

♦chapter XI. 

Op Partnership. 

SCHEDULE.— Enactments repealed. 


Chapter XI» Sections 53189 to 266, was repealed by Act VI of 1986. 
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Sections 1-2. 

ACT IX OF 1872. 

Beoeived the Assent op the Govbbnoe-General 
ON THE 25th April 1872. 

The Indian Contract Act, 1872. 

Whereas it is expedient to define and amend certain 
parts of the law relating to contracts ; It is hereby enacted 
as follows : — 


Preliminary. 

1. This Act may be called the Indian Contract Act, 
1872. 

It extends to the whole of British India, and it shall 
come into force on the first day of September 1872. 

The enactments mentioned in the schedule hereto 
are repealed to the extent specified in the third column 
thereof ; but nothing herein contained shall effect the 
provisions of any Statue, Act or Regulation not hereby 
expressly repealed, nor any usage or custom of trade, nor 
any incident of any contract, not inconsistent with the 
provisions of this Act. 

2 . In this Act the following words and expressions 
are used in the following senses, unless a contrary intention 
appears from the context : — 

(a) When one person signifies to another his willing- 
ness to do or to abstain from doing anything, 
with a view to obtaining the assent of that other 
to such act or abstinence, he is said to make a 
proposal. 

(9) When the person to whom the proposal is made 
signifies his assent thereto, the proposal is said 
to be accepted. A proposal, when accepted, 
becomes a promise : — 

(c) The person making the proposal is called the 

“ promisor,” and the person accepting the pro- 
posal is called the “ promisee ” : 

(d) When at the desire of the promisor, the promisee 
or any other person has done or abstained from 
doing, or does or abstains from doing, or promises 
to do or to abstain from doing, something, such 
act or abstinence or promise is called a consi- 
deration for the promise : 


Pi gamble 


Short title- 


Extent and 
Commence- 
ment 

Enactments 

repealed. 


In ter pr eta* 
tion -manse. 
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Communica- 
tion when 
oomplete* 


Sections 3-4. 

(e) Every promise and every set of promises, forming 
the consideration for each other, is an agreement : 

(/) Promises which form the consideration or part of 
the consideration for each other are called reci- 
procal promises ; 

(g) An agreement not enforceable by law is said to be 
void: 

(Ji) An agreement enforceable by law is a contract ; 

(i) An agreement which is enforceable by law at the 
option of one or more of the parties thereto, but 
not at the option of the other or others, is a 
voidable contract: 

if) A contract which ceases to be enforceable by law 
becomes void when it ceases to be enforceable. 

CHAPTEE I. 

Of the Communication, Acceptance and Revocation 
OF Proposals. 

3 . The communication of proposals, the acceptance 
of proposals, and the revocation of proposals and accept- 
ances respectively, are deemed to be made by any act or 
omission of the party proposing, accepting or revoking, by 
which he intends to communicate such proposal, accept- 
ance or revocation, or which has the effect of communi- 
cating it. 

4 . The communication of a proposal is complete 
when it comes* to the knowledge of the person to whom 
it is made. 

The communication of an acceptance is complete, — 

as against the proposer, when it is put in a course of 
transmission to him, so as to be out of the power of the 
acceptor ; 

as against the acceptor, when it comes to the know- 
ledge of the proposer. 

The communication of a revocation is complete, — 

as against the person who makes it, when it is put 
into a course of transmission to the person to whom it is 
made, so as to be out of the power of the person who 
makes it ; 

as against the person to whom it is made, when it 
comes to his knowledge. 
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Sections 5-7. 

Illustrations, 

(а) A proposes, by letter, to sell a house to B at a certain price. 

The communication of the proposal is complete when B receives 

the letter. 

(б) B accepts A’s proposal by a letter sent by post. 

The communication of the acceptance is complete, 

as against A, when the letter is posted ; 

as against B, when the letter is received by A. 

(c) A revokes his proposal by telegram. 

The revocation is complete as against A when the telegram is 
despatched It is complete as against B when B receives it. 

B revokes his acceptance by telegram. B’s revocation is com- 
plete as against B when the telegram is despatched, and as against A 
when it reaches him. 

5. A. proposal may be revoked at any time before Revocation 

the communication of its acceptance is complete as against °njac?ept- 
the proposer, but not afterwards. ancea. 

All acceptance may be revoked at any time before the 
communication of the acceptance is complete as against 
the acceptor, but not afterwards. 

Illustrations, 

A proposes, by a letter sent by post to sell his house to B. B ac- 
cepts the proposal by a letter sent by post. 

A may revoke his proposal at any time before or at the moment 
when B posts his letter of acceptance, hut not afterwards, 

B may revoke his acceptance at any time before or at the 
moment when the letter communicating it reaches A, but not after- 
wards. 

6. A proposal is revoked — Kevoeation 

(1) by the communication of notice of revocation 
by the proposer to the other party ; 

(2) by the lapse of the time prescribed in such 
proposal for its acceptance, or, if no time is so 
prescribed, by the lapse of a reasonable time, 
without communication of the acceptance ; 

(3) by the failure of the acceptor to fulfil a condi- 
tion precedent to acceptance ; or 

(4) by the death or insanity of the proposer, if the 

fact of his death or insanity comes to the 
knowledge of the acceptor before acceptance. 

7. In order to convert a proposal into a promise the Aeoeptanc* 

. aaustbeab- 

acceptance must — goiow. 

(1) be absolute and unqualified ; 

(2) be expressed in some usual and reasonable man- 
ner, unless the proposal prescribes the manner 
in which it, is k) be accented. If the nrnnnsnl 
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Acceptance 
by perfoirn- 
ing condi- 
tions, or re- 
ceiving con- 
sideration. 

Promises,, 
express and 
implied, 


What agree- 
ments are 
contracts 


Who are 
competent to 
contract. 


What is a 
sound mind 
for the pur- 
poses of con- 
tracting. 


Sections 8 — X2. 

prescribes a manner in which it is to be accepted, 
and the acceptance is not made in such manner, 
the proposer may within a reasonable time after 
the acceptance is communicated to him, insist 
that his proposal shall be accepted in the pre- 
scribed manner, and not orherwise; but, if he 
fails to do so, he accepts the acceptance. 

8. Performance of the conditions of a proposal, or 
the acceptance of any consideration for a reciprocal 
promise which may be offered with a proposal, is an 
acceptance of the proposal. 

9 . In so far as the proposal or acceptance of any 
promise is made in words, the promise is said to be 
express. In so far as such proposal or acceptance is made 
otherwise than in words, the promise is said to be implied. 

CHAPTER II. 

Op Contracts, Voidable Contracts and Void 
Agreements, 

10 . All agreements are contracts if they are made by 
the free consent of parties competent to contract, for a 
lawful consideration and with a lawful object, and are not 
hereby expressly declared to be void. 

Nothing herein contained shall affect any law in force 
in British India, and not hereby expressly repealed, by 
which any contract is required to be made in writing or 
in the presence of witnesses, or any law relating to the 
registration of documents. 

11 . Every person is competent to contract who is of 
the age of majority according to the law to which he is 
subject, and who is of sound mind, and is not disqualified 
from contracting by any law to which he is subject. 

12 . A person is said to be of sound mind for the pur- 
pose of making a contract if, at the time when he makes 
it, he is capable of understanding it and of forming a 
rational judgment as to its effect upon his interests. 

A person who is usually of unsound mind, but occa- 
sionally of sound mind, may make a contract when he is 
of sound mind. 

A person who is usually of sound mind, but occa- 
sionally of unsound mind, may not make a contract when 
he is of unsound mind. 
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Sections 13-16. 

IllmtraUon. 

{a) A patient in a lunatic asylum, %vho is at inten-als of sound 
mind, may contract during those intervals. 

(6) A sane man who is delirious from fever, or who is so drunk 
that he cannot understand the terms of a contract, or fornj a rational 
judgment as to its effect on his interests, cannot contract v hilst such 
delirium or drunkenness lasts. 

13 . Two or more persons are said to consent when 
they agree upon the same thing in the same sense. 

14 . Consent is said to be free when it is not 
caused by -- 

(1) coercion, as defined in section 16, or 

(2) undue influence, as defined in section 16, or 

(3) fraud, as defined in section 17, or 

(4) misrepresentation, as defined in section 18, or 

(6) mistake subject to the provisions of sections 20, 21 

and 22 

Consent is said to be so caused when it would not 
have been given but for the existence of such coercion, 
undue influence, fraud, misrepresentation or mistake. 

46 . “ Coercion ” is the committing, or threatening 

to commit, any act forbidden by the Indian Penal Code, 
^ or the unlawful detaining, or threatening to detain, any 
property, to the prejudice of any person whatever, with 
the intention of causing any person to enter into an 
agreement. 

Exflanation . — It is immaterial whether the Indian 
Penal Code is or is not in force in the place where the 
coercion is employed. 

Illustration. 

A, on board an English ship on the high seas, causes B to enter 
into an agreement by an act amounting to criminal intimidation under 
the Indian Penal Oode- 

A afterwards sues B for breach of contract at Calcutta. 

A has employed coercion, although his act is not an offence by 
the law of England, and although section 606 of the Indian Penal Code 
was not in force at the time when or place where the act was done. 

* 16 . (1) A contract is said to be induced by “undue 
influence ” where the relations subsisting between the 
iparties are such that one of the parties is in a position to 
dominate the will of the other and uses that position to 
obtain an unfair advantage over the other. 


“ Coii'ent ” 
deliiied 


“ Free con* 
sent” defined. 


” Coercion ” 
defined. 


** Undue 
infiuenoe 
defined. 


* This section was substituted for the original by Section 2, Act IV of 1912. 
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Section 17. 

(2) In particular and without prejudice to the gene- 

rality of the foregoing principle, a person is 
deemed to be in a position to dominate the will 
of another — 

(a) Where he holds a real or apparent authority 
over the other, or where he stands in a fiduciary 
relation to the other ; or 

(&) Where he makes a contract with a person 
whose mental capacity is temporarily or perma- 
nently affected by reason of age, illness, or 
mental or bodily distress. 

(3) Where a person who is in a position to dominate 
the will of another, enters into a contract with 
him, and the transaction appears, on tbe face of 
it or on the evidence adduced, to be unconscion- 
able, the burden of pr('ving that such contract 
was not induced by undue influence shall lie 
upon the person in a pc sition to dominate the 
will of the other. 

Nothing in the sub-section shall affect the provisions 
of section 111 of the Indian Evidence Act, 1872, as 
applied to Mysore. 

Illustrations, 

(a) A, having advanced money to his son, B, during his minority, 
upon B's coming of age obtains by misuse of parental influence, a bond 
from B for a greater amount than the sum due in respect of the 
advance, A employs undue influence, 

ib) A, a man enfeebled by disease or age, is induced, by B’s 
influence over him as his medical attendant, to agree to pay B an 
unreasonable sum for his professional services. B employs undue 
influence, 

(g) a being in debt to B, the money-lender of his village, contracts 
a fresh loan on terms which appear to be unconscionable. It lies on B 
to prove that the contract was not induced by undue influence. 

(d) A applies to a banker for a loan at a time when there is 
stringency in the money market. The banker declines to make the 
loan except at an unusually high rate of interest* A accepts the loan 
on these terms. This is a transaction in the ordinary course of 
business, and the contract is not induced by undue influence. 

17 . “Fraud” means and includes any of the follow- 
ing acts committed by a party to a contract, or with his 
connivance or by his agent, with intent to deceive another 
party thereto or his agent, or to induce him to enter into 
the contract — 

(1) the suggestion, as to a fact, of that which is not 
true by one who does not believe it to be true ; 
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Sections 18-19. 

(2) the active conoealment of a fact by one having 

knowledge or belief of the fact ; 

(3) a promise made without any intention of perform- 
ing it ; 

(4) any other act fitted to deceive ; 

(5) any such act or omission as the law specially 
declares to be fraudulent. 

Exylanaiiov. — Mere silence as to facts likely to aflcct 
the willingness of a person to enter into a contract is not 
fraud, unless the circumstances of the case are such that, 
regard being had to them, it is the duty of the person 
keeping silence to speak, or unless his silence is, in itself, 
equivalent to speech. 

Illustiahmis. 

(a) A sells, by auction, to B ahorse'uhich A knows to be unsound. 

A says nothing to B about the horse’s unsoundness. This is not 
fraud in A. 

{h) B is A’s daughter and has just come of age. Here, the rela- 
tion between the parties would make it A’s duty to toll B if the horse 
is unsound. 

(c) B says to A— "“If you do not deny it, 1 shall assume that the 
horse is sound.” .A says nothing. Here, A’s silence is equivalent to 
speech. 

[d) A and B, being traders enter upon a contract. A has private 
information of a change in prices in which would afiect B’s willingness 
to proceed with the contract. A is not bound to inform B. 

18 . “Misrepresentation” means and includes — -Misrepie- 

(1) the positive assertion, in a manner not warranted 

by the information of the person making it, of “ “ ' 
that which is not true, though he believes it to 
be true : 

(2) any breach of duty which, without an intent to 

deceive, gains an advantage to the person com- 
mitting it, or any one claiming under him, by 
misleading another to his prejudice, or to the 
prejudice of any one claiming under him ; 

(3) causing, however innocently, a party to an agree- 

ment to make a mistake as to the substance of 
the thing which is the subject of the agreement. 

19 . When consent to an agreement is caused by voiaabiiity 

coercion, [a] fraud or misrepresentation, the agreement is * 

a contract voidable at the option of the party whose consent, 
consent was so caused. 

A party to a contract, whose consent was caused by 
fraud or misrepresentation, may, if he thinks fit, insist 
that the contract shall be performed, and that he shall be 
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Power to set 
aside contract 
induced by 
undue 
indnence. 


Section 19-A. 

put in the position in which he would have been if the 
representation made had been true. 

Exception . — If such consent was caused by misre- 
presentation or by silence, fraudulent within the meaning 
of section 17, the contract, nevertheless, is not voidable, 
if the party whose consent was so caused had tlio means 
of discovering the truth with ordinary diligence. 

Explanation . — A fraud or misrepresentation which 
did not cause the consent to a contract of the party on 
whom such fraud was practised, or to whom such misre- 
presentation was made, does not render a contract 
voidable. 

Illustrations. 

(fO A, intending to deceive B, falsely represents that hve hundred 
maunds of indigo are made annually at A*s factory, and thereby 
induces B to buy the factory. The contract is voidable at the option 
of B. 

(6) A, by a misrepresentation, leads B erroneously to believe that 
live hundred maunds of indigo are made annually at A’s factory. B 
examines the accounts of the factory, which show that only four 
hundred maunds of indigo have been made- After this B buys the 
factory. The contract is not voidable on account of A's misrepresenta- 
tion. 

(c) A, fraudulently informs B that A’s estate is free from encum- 
brance. B thereupon buys the estate. The estate is subject to a 
mortgage. B may either avoid the contract, or may insist on its 
being carried out and the mortgage -debt redeemed. 

(d) Br having discovered a vein of ore on the estate of A, adopts 
means to conceal, and does conceal, the existence of the ore from A. 
Through A’s ignorance B is enabled to buy the estate at an under- 
value. The contract is voidable at the option of A. 

(e) A is entitled to succeed to an estate at the death of B ; B 
dies ; 0, having received intelligence of B’s death, prevents the intel- 
ligence reaching A, and thus induces A to sell him his interest in the 
estate. The sale is voidable at the option of A. 

*19 -A. When consent to an agreement is caused by (a) 
undue influence, the agreement is a contract voidable 
at the option of the party whose consent was so caused. 

Any such contract may be set aside either absolutely 
or, if the party who was entitled to avoid it has received 
any benefit thereunder, upon such terms and conditions 
as to the Court may seem just. 

Illustrations, 

(a) A's son has forged B's name to a promissory note. B, under 
threat of prosecuting A’s son, obtains a bond from A for the amount 
of that forged note. If B sues on this bond, the Court may set the 
bond aside. 

♦This section was inserted Section 8 of Act IV of 1912. 

(a) Here the words undue (influence) were repealed by section 8 of Act IV of 
1912. 
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Sections ■20-23. 

(6) A, a money-lender, advances Es. 100 to B an agricuituribt, and, 
by undue influence, induces B feo execute a bond for Es. 200 with 
interest at 6 per cent per month. The Court may sot the bond aside, 
ordering B to repay the Es. 100 with such interest as may seem lust. 

20. Where both parties to an agreement are under Agreement 

a mistake as to a matter of fact essential to the agreement, both paries 
the agreement is void. m*btake*B to 

Explanation. — An erronoou-^ opinion as to the value matter of’ 
of the thing which forms the subject-matter of the agree- 
ment is not to be deemed a mistake a'^ to a matter of fact. 

Illmtrctions. 

{a) A agrees to sell to 13 a specific cargo of goods supposed to be on 
its way from England to Bombay. It turns out that, before the da\ 
of the bargain, the ship conveying the cargo had been cast away and 
the goods lost. Neither party was aware of the tacts. The agreement 
is void. 

{h) A agrees to buy from B a certain horse. It turns out that 
the horse was dead at the time of the bargain, though neither party 
was aware of the fact. The agreement is void. 

(c) A, being entitled to an estate for the lite of B, agrees to sell it 
to C. B was dead at the time of the agreement, but both parties were 
ignorant of the fact. The agreement is void. 

21. A contract is not voidable because it was caused 

by a mistake as to any law in force in British India; but m^takeast^ 
a mistake as to a law not in force in British India has the 
same effect as a mistake of fact. 

Illmtratt&iu, 

A and B make a contract grounded on the erroneous belief that; a 
particular debt is barred by the Indian Law of Limitation : the contract 
is not voidable. 

A and B make a contract grounded on an erroneous belief as to 
^he law regulating bills of exchange in France : the contract is voidable. 

A contract is not voidable merely because it was 
caused by one of the parties to it being under a mistake 
as to a matter of fact. 

23. The consideration or object of an agreement is ^hat oon- 
lawful, 

provisions of any law ; or 

is fraudulent ; or 

involves or implies injury to the person or property of 
another ; or 


unless — sider^ions 

it is forbidden by law ; or are lawiai 

is of such a nature that, if permitted, it would defeat “t 


Contract 
caused by 
mistake of 
one party as 
fco matter of 
fact. 
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the Court regards it as immoral, or opposed to 
public policy. 

In each of these cases, the consideration or object of 
an agreement is said to be unlawful. Every agreement of 
which the object or consideration is unlawful is void. 

Illustrations. 

(a) A agrees ho sell his house to B for 10,000 rupees. Here, 
promise to pay the sum of 10,000 rupees is the consideration for A's 
promise to sell the house, and A’s ^promise to sell the house is the 
consideration for B’s promise to pay the 10,000 rupees. These are 
lawful considerations. 

(b) A promises to pay B 1,000 rupees at the end ot six months, if 
C, who owes that sum to B, fails to pay it. B promises to grant 
time to C accordingly. Here the promise of each party is the consi- 
deration for the promise of the other party, and they are lawful 
considerations* 

(c) A promises, for a certain sum paid to him by B, to make good 
to B the value of his ship if it is wrecked on a certain voyage. Here 
A’s promise is the consideration for B’s payment, and B’s payment 
is the consideration for A’s promise, and these are law^ful considera- 
tions. 

(d) A promises to maintain B’s child, and B promises to A 1,000 
rupees yearly for the purpose. Here the promise of each party is the 
consideration for the promise of the other party. They are lawful con- 
siderations. 

(e) A, B and 0 enter into an agreement for the division among 
them of gains acquired, or to be acquired, by them by fraud. The 
agreement is void, as its object is unlawful. 

(/) A promises to obtain for B an employment in the public 
service, and B promises to pay 1,000 rupees to A. The agreement is 
void, as the consideration for it is unlawful, 

(g) A, being agent for a landed proprietor, agrees for money, 
without the knowledge of his principal, to obtain for B a lease of land 
belonging to bis principal. The agreement A and B is void, as it 
implies A fraud by concealment by A, on his principal. 

(h) A promises B to drop a prosecution which he has instituted 
against B for robbery, B promises to restore the value of the things 
taken. The agreement is void, as its object is unlawful, 

(?) A’s estate is sold for arrears of revenue under the provisions of 
an Act of the Legislature, by which the defaulter is prohibited from 
purchasing the estate, B, upon an understanding with A, becomes 
the purchaser, and agrees to convey the estate to A, upon receiving from 
him fehe price which B has paid. The agreement is void, as it renders 
the transaction, in effect, a purchase by the defaulter, and would so 
defeat the object of the law. 

(/) A, who is B’s mukhtar, promises to exercise his influence, as 
such, with B in favour of 0, and promises to pay 1,000 rupees to A, 
The agreement is void, because it is immoral. 

(k) A agrees to let her daughter to hire B for concubinage. The 
agreement is void, because it is immoral, though the letting may not 
be punishable under Indian Penal Code. 
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Sections 24-25. 

Void Agreements, 

24. If any part of a single consideration for one or A^eements 
more objects, or any one or any part of any one of several ISfnamT 
considerations for a single object, is unlawful, the agree- 
ment is void. parf- 


Illustrations^ 


A promises to superintend, on behalf of B, a legal manufacture of 
indigo, and an illegal trafiSc in other articles. B promises to pay to A 
a salary of 10,000 rupees a year. The agreement is void, the object of 
A*s promise, and the consideration for B's promise, being in part ' 
unlawful. 


25. An agreement made without consideration is 
void, unless — 

(1) it is expressed in writing and registered under the 
law for the time being in force for the registration of 
[documents] [a] and is made on account of natural love 
and affection between parties standing in a near relation to 
each other ; or unless 

(2) it is a promise to compensate, wholly or in part, 
a person who has already voluntarily done something for 
the promisor, or something which the promisor was 
legally compellable to do ; or unless 

(3) it is a promise, made in writing and signed by the 
person to be charged therewith, or by his agent generally 
or specially authorized in that behalf, to pay wholly or in 
part a debt of which the creditor might have enforced 
payment but for the law for the limitation of suits. 

In any of these oases such an agreement is a 
contract. 


Agreement 
without con- 
sideration, 
void, 
unless 
it is in 
writing and 
registered ; 


or IS a 
promise to 
compensate 
for some- 
thing done ; 


oris a 
promise to 
pay a debt 
barred by 
limitation 
law. 


JSaspZanaftcw 1.— Nothing in this section shall affect 
the validity, as between the donor and donee, of any gift 
actually made. 

Explanation 2. — An agreement to which the consent 
of the promisor is freely given is not void merely because 
the consideration is inadequate ; but the inadequacy of the 
consideration may be taken into account by the Court 
in determining the question whether the consent of the 
promisor was given. 


fa] This word was substituted for the original word * assurances * by section 4 
Act IV of 1912. 


M. C — VOL .1 
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refer to arbi- 
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may arise. 


Sections 26-28. 

Illustrations. 

(a) A promises, for no consideration, to give to A Es. 1,000. This 
is a void agreement. 

{h) A, for natural love and affection, promises to give his son, B, 
Bs. 1,000. A puts his promises to B into writing and registers it. This 
is a contract. 

(c) A finds B’s purse and gives it to him. B promises to give A 
Es, 50. This is a contract. 

(d) A supports B’s infant son. B promises to pay A’s expenses 
in so doing. This is a contract. 

(e) A owes B Es. 1,000, but the debt is barred by the Limitation 
Act. A signs a written promise to pay B Es. 500 on account of the debt. 
This is a contract. 

(/) A agrees to sell a horse worth Es. 1,000 for Es. 10. A’s 
consent to the agreement was freely given. The agreement is a 
contract notwithstanding the inadequacy of the consideration. 

(gf) A agrees to sell a horse worth Es. 1,000 for Es. 10, A denies 
that his consent to the agreement was freely given. 

The inadequacy of the consideration is a fact which the Court shall 
take into account in considering whether or not A’s consent was 
freely given. ^ 

26 . Every agreement in restraint of the marriage of 
any person, other than a minor, is void. 

27 . Every agreement by which any one is restrained 
from exercising a lawful profession, trade or business of any 
kind, is to that extent void. 

Exception 1. — One who sells the good-will of a business 
may agree with the buyer to refrain from carrying on a 
similar business, within specified local limits, so long as the 
buyer, or any person deriving title to the good-will from 
him, carries on a like business therein: Provided that such 
limits appear to the Court reasonable, regard being had 
to the nature of the business. 

[ ] 

28 . Every agreement, by which any party thereto 
is restricted absolutely from enforcing his rights under or 
in respect of any contract, by the usual legal proceedings 
in the ordinary tribunals, or which limits the time within 
which he may thus enforce his rights, is void to that 
extent. 

Exception 1. — This section shall not render illegal a 
contract by which two or more persona agree that any dis- 
pute which may arise between them in respect that any sub- 
ject or class of subjects shall be referred to arbitration, and 


[ ] Exceptions 2 and 3 were repealed by Section 73 of Act VI of 1936. 
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Sections 29-30. 

that only the amount awarded in such arbitration shall 
be recoverable in respect of the dispute so referred, [a] 

Exception 2. — Nor shall this section render illegal any s»-»-ing of 
contract in writing, by which two or more persons agree refe/qoet'’ 
to refer to arbitration any question between them which h»veS:raav 
has already arisen, or afiect any provision of any law in arisen- 
force for the time being as to references to arbitration. 

29 . Agreements, the meaning of which is not 

certain, or capable of being made certain, are void. uncertainty. 

llliistratmis* 

[a) A agrees to sell to B “ a hundred tons of oir\ There is 
nothing whatever to show what- kind of oil was intended. The agree- 
ments is void for uncertainty. 

{h) A agrees to sell to B one hundred tons of oil of a specified 
description, known as an article of commerce. There is no uncertainty 
here to make the agreement void. 

(c) A> who is a dealer in cocoanut-oil only, agrees to sell to B “ one 
hundred tons of oil”. The nature of A’s trade afiords an indication of 
the meaning of the words, and A has entered into a contract for the 
sale of one hundred tons of cocoanut-oil. 

id) A agrees to sell to B “ all the grain in my granary at Eam- 
nagar. ” There is no uncertainty here to make the agreement void. 

ie) A agrees to sell to B ** one thousand maunds of rice at a price 
to be fixed by G As the price is capable of being made certain, there 
is no uncertainty here to make the agreement void. 

(/) A agrees to sell to B ** my white horse for rupees five hundred 
or rupees one thousand”. There is nothing to show which of the two 
prices was to be given. The agreement is void. 

30 . Agreements by way of wager are void ; and no Agreements 
suit shall be brought for recovering anything alleged to be wager^ void, 
won on any wager, or entrusted to any person to abide the 

result of any game or other uncertain event on which any 
wager is made. 

This section shall not be deemed to render unlawful “ 

a subscription or contribution, or agreement to subscribe SSi°prizeB 
or contribute, made or entered into for or toward any plate, 
prize or sum of money, of the value or amount of five 
hundred rupees or upwards, to be awarded to the winner 
or winners of any horse-race. 

Nothing in this section shall be deemed to legalize any 
transaction connected with horse-racing, to which the pro- venai 
visions of section 294A of the Indian Penal Code apply. afleotea- 

(a) The second danse of exception which was repealed by tbe Specific Belief Act 
has been omitted. 

32 " 
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CHAPTER III. 


Contingent 
contract ” 
defined. 


Op Contingent Contbaots. 

31. A “ contingent contract ” is a contract to do or 
not to do something, if some event, collateral to such 
contract, does or does not happen. 


Illustrations* 


A contracts to pay B Es. 10,000 if B's house is burnt. This is a 
contingent contract. 

Enforcement 32. Contingent contracts to do or not to do anything 
if an uncertained future event happens cannot be enforced 
““event by law unloss and Until that cveut has happened. . 
appeniDg. event becomes impossible, such contract be- 

come void. 


Illustrations. 


(a) A makes a contract with B to buy B’s horse if A survives C. 
This contract cannot be enforced by law unless and until C dies in A*s 
lifetime. 

(b) A makes a contract with B to sell a horse to B at a specified 

price, if 0, to whom the horse has been offered, refuses to buy him. The 
contract cannot be enforced by law unless and until C refuses to buy 
the horse. > 

(c) A contracts to pay B a sum of money when B marries C. 0 
dies without being married to B, The contract becomes void. 


Enforcement Contingent contracts to do or not to do anything 

of contracts if an Uncertain future event does not happen oan be 
a>n event not enforced when the happening of that event becomes 
happening, impossible, and not before. 


Illustration^ 


A agrees to pay B a sum of money if a certain ship does not 
return. The ship is sunk. The contract can be enforced when the 
ship sinks. 

^whiS“* future event on which a contract is 

contract is Contingent is the way in which a person will act at an 

a‘eS* unspecified time, the event shall be considered to become 
“ hnpossible when such person does anything which renders 
an^of““" impossible that he should so act within any definite 
living person, time, or Otherwise than under further contingencies. 

Illustration. 

A agrees to pay B a sum of money if B marries 0. 

C marries D, The marriage of B to 0 must now be considered 
impossible, although it is possible that D may die wd that 0 pciay 
afterwards marry B, 
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Sections 35^37, 

86. Contingent contracts to do or not to do anything 
if a specified uncertain event happens within a fixed time 
become void if, at the expiration of the time fixed, such 
event has not happened, or if, before the time fixed, such 
event becomes impossible. 

Contingent contracts to do or not to do anything if a 
specified uncertain event does not happen within a fixed 
time may be enforced by law when the time fixed has 
expired and such event has not happened, or, before the 
time fixed has expired, if it becomes certain that such 
event will not happen. 


Illustrations, 

(a) A promises to pay B a sum of money if a certain ship returns 
within a year. The contract may be enforced if the ship returns 
within the year ; and becomes void if the ship is burnt within the 
year, 

(b) A promises to pay B a sum of money if a certain ship does 
not return within a year. The contract may be enforced if the ship 
does not return within the year, or is burnt within the year. 

36. Contingent agreements to do or not to do any- 
thing, if an impossible event happens, are void, w^hether 
the impossibility of the event is known or not to the 
parties to the agreement at the time when it is made. 

Illustrations, 

{a) A agrees to pay B 1,000 rupees if two straight lines should 
enclose a space. The agreement is void* 

(b) A agrees to pay B 1,000 rupees if B will marry A's daughter 
C. C was dead at the time of the agreement. The agreement is void. 


CHAPTER IV. 

Of the Pebformance of Contracts. 

Contracts which must be performed, 

37. The parties to a contract must either perform, 
or offer to perform, their respective promises, unless such 
perform?itnce is dispensed with or excused under the 
provisions of this Act, or of any other law. 

Promises bind the representatives of the promisors in 
case of the death of such promisors before performance, 
unless a contrary intention appears from the contract* 


When con- 
tracts become 
void which 
are coutin- 
?fent on 
happening of 
specified 
event within 
fixed time. 

When con- 
tracts mskj be 
enforced 
which are 
contingent 
on specified 
event net 
happening 
within fixed 
time. 


Agreemerits 
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Illustrations. 

{q) a promises to deliver goods to B on a certain day on payment 
of Es. 1,000. A dies before that day. A’s representatives are bound 
to deliver the goods to B, and B is bound to pay the Es. 1,000 to A’s 
representatives. 

(b) A proojises to paint a picture for B by a certain day, at a 
certain price. A dies before the day. The contract cannot be enforced 
either by A‘s representatives or by B. 

Effect of 38 _ Where a promisor has made an offer of perfor- 

MMpI; offer mance to the promisee, and the offer has not been 
fomaiioe. accepted, the promisor is not responsible for non-perform- 
ance, nor does he thereby lose his rights under the 
contract. 

Every such offer must fulfil the following conditions: — 

(1) it must be unconditional. 

(2) it must be made at a proper time andpl^ice, and 
under such circumstances that the person to whom it is 
made may have a reasonable opportunity of ascertaining 
that the person by whom it is made is able and willing 
there and then to do the whole of what he is bound by his 
promise to do. 

(3) if the offer is an offer to deliver anything to the 
promisee, the promisee must have a reasonable opportu- 
nity of seeing that the thing offered is the thing which 
the promisor is bound by his promise to deliver. 

An offer to one of several joint promisees has the 
same legal consequences as offer to all of them. 

lllustratmis. 

A contracts to deliver to B at bis warehouse, on the first March 
1873, 100 bales of cotton of a particular quality. In order to make an 
offer of performance with the effect stated in this section, A must 
bring the cotton to B’s warehouse, on the appointed day, under such 
circumstances that B may have a reasonable opportunity of satisfying 
himself that the thing offered is cotton of the quality contracted for, 
and that there are 100 bales. 

Effect or re- 39 . When a party to a contract has refused to 
perform, or disabled himself from performing his promise 
IhSy* ™ entirety, the promisee may put an end to the 
contract, unless he has signified, by words or conduct his 
acquiescence in its continuance. 

Illustrations. 

{a) A, a singer, enters into a contract with B, the manager of a 
theatre to sing at his theatre two nights in every week during the 
next two months, and B engages to pay her 100 rupees for each night's 
performance.^ On the sixth night A wilfully absents herself from the 
theatre* B is at liberty to put an end to the contract. 
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Sections 40-43* 

{b) A, a singer, enters into a contract with B, the manager of a 
theatre, to sing at his theatre two nights in every week during the two 
months, and B engages to pay her at the rate of 100 rupees for each 
night. On the sixth night, A wulfully absents herself. With the 
assent of B, A sings on the seventh night. B has signified bis 
acquiescence in the continuance of the contract, and cannot now put 
an end to it, but is entitled to compensation foi the damage sustained 
by him, through A’s failure to sing on the sixth night. 


By whom Contracts must he performed, 

40 . If it appears from the nature of the case that it 
was the intention of the parties to any contract that any 
promise contained in it should be performed by the promisor 
himself, such promise must be performed by the promisor. 
In other cases, the promisor or his representatives may 
employ a competent person to perform it. 


Person by 
whom 

promi'se is to 
be performed. 


Illustrations . 

(a) A promises to pay B a sum of money. A may perform this 
promise either by personally paying the money to B, or by causing it 
to be paid to B by another ; and, if A dies before the time appointed 
for payment, his representatives must perform the promise or employ 
some proper person to do so. 

(h) A promises to paint a picture for B. A must perform this 
promise personally. 

41 . When a promisee accepts performance of the Effect oi 
promise from a third person, he cannot afterwards enforce pSra^oe 
it against the promisor. 

42 . When two or more persons have made a joint 
promise, then, unless a contrary intention appears by the uaJriuties. 
contract, all such persons, during their joint lives, and, 

after the death of any of them, his representative jointly 
with the survivor or sur^ivorSp and, after the death of the 
last survivor, the representatives of all jointly, must fulfil 
the promise. 

43 . When two or more persons make a joint promise, ^“7.°“® 

the promisee may, in the absence of express agreement to promisors 
the contrary, compel any [’one or more] of such joint “S^eato 
promisors to perform the whole of the promise. perform. 

Each of two or more joint promisors may compel 
every other joint promisor to contribute equally with may compel 
himself to the performance of the promise, unless a ““tritutioa. 

contrary intention appears from the contract. 

_ — ■ • ' ■ — ' — — ^ ' ' 

♦These words were substituted for the original word ‘ one ’ by section 5 of Act 

IV of 1912. 
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Sections 44-46. 

If any one of two or more joint promisors makes default 
in such contribution, the remaining joint promisors must 
hear the loss arising from such default in equal shares. 

Explanation. — Nothing in this section shall prevent a 
surety from recovering from his principal, payments made 
by the surety on behalf of the principal, or entitle the 
principal to recover anything from the surety on account 
of payments made by the principal. 

Ilhistrations. 

(а) A. B and C jointly promise to pay D 3,000 rupees. D may 
compel either A or B or C to pay him 3,000 rupees. 

(б) A, B and C jointly promise to pay D the sum of 3,000 rupees. 
G is compelled to pay the whole. A is insolvent, but his assets are 
sufficient to pay one-half of his debts. C is entitled to receive 500 
rupees from A’s estate, and 1,260 rupees from B. 

(c) A, B and G are under a joint promise to pay D 3,000 rupees. 
G is unable to pay anything, and A is compelled to pay the whole. 
A is entitled to receive 1,600 rupees from B. 

(d) A, B and G are under a joint promise to pay D 3,000 rupees, 
A and B being only sureties for G. G fails to pay. A and B are com- 
pelled to pay the whole sum. They are entitled to recover it from G. 

44. Where two or more persons have made a joint 
promise, a release of one of such joint promisors by the 
promisee does not discharge the other joint promisor or 
joint promisors ; neither does it free the joint promisor so 
released from responsibility to the other joint promisor or 
joint promisors. 

45. When a person has made a promise to two or 
more persons jointly, then, unless a contrary intention 
appears from the contract, the right to claim performance 
rests, as between him and them, with them during their 
joint lives, and, after the death of any of them, with the 
representative of such deceased person jointly with the 
survivor or survivors, and, after the death of the last 
survivor, with the representatives of all jointly [a] . 

Illustration. 

A, in consideration of 5,000 rupees lent to him by B and 0, 
promises B and 0 jointly to repay them that sum with interest on a 
day specified* B dies. The right to claim performance rests with B*s 
representative jointly with C during C*s life and after the death of 0 
with the representatives of B and 0 jointly. 

[ft] For an exception to a. 46 in case of Government securities, see Act IX 
oflsK 8.4. 
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Sections 46-60, 

Time and Place for Performance. 

46. Where, by the contract, a promisor is to perform 
his promise without application by the promisee, and no 
time for performance is specified, the engagement must be 
performed within a reasonable time. 

Explanation . — The question ‘ what is a reasonable 
time ’ is, in each particular case, a question of fact. 

47. W’hen a promise is to be performed on a certain 
day, and the promisor has undertaken to perform it without 
application by the promisee, the promisor may perform it 
at any time during the usual hours of business on such day 
and at the place at which the promise ought to be performed. 


Time for 
peiformance 
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where lio 
application 
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and no time 
is specified. 
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performance 
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where time is 
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no application 
to be made. 


Illustration. 

A promises to deliver goods at B's warehouse on the first January. 

On that day A brings the goods to B’s warehouse, but after the usual 
hour for closing it, and they are not received. A has not performed 
his promise. 

48. When a promise is to be performed on a certain AppUction 
day, and the promisor has not undertaken to perform it 
without application by the promisee, it is the duty of the certain day to 
promisee to apply for performance at a proper place and ^eanl^ 
within the usual hours of business. 

Explanation . — The question ‘ what is a proper time 
and place ’ is, in each particular case, a question of fact. 

49. When a promise is to be performed without puoefor 
application by the promisee, and no place is fixed for the of promise 
performance of it, it is the duty of the promisor to apply appiiLt?on to 
to the promisee to appoint a reasonable place for the be made and 
performance of the promise, and to perform it at such place, 

lUmtratim. 

A undertakes to deliver a thousand maunds of jute to B on a fixed 
day. A must apply to B to appoint a reasonable place for the purpose 
of receiving it, and must deliver it to him at such place. 

60. The performance of any promise may be made in 
any manner, or at any time which the promisee prescribes 
or sanctions. 

Illustrations. 

(a) B owes A 2,000 rupees. A desires B to pay the amount to A's 
account with 0, a banker. B, who also banks with 0, orders the 
amount to be transferred from his account to A’s credit, and this is 
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Sections 61-62, 

done by C, Afterwards, and before A knows of the transfer, 0 fails. 
There has been a good payment by B. 

{b) A and B are mutually indebted. A and B settle an account by 
setting off one item against another, and B pays A the balance found 
to be due from him upon such settlement. This amounts to a payment 
by A and B, respectively, of the sums which they owed to each other. 

(c) A owes B 2,000 rupees. B accepts some of A's goods in reduction 
of the debt. The delivery of the goods operates as a part payment. 

id) A desires B, who owes him Rs. 100, to send him a note for 
Rs. 100 by post. The debt is discharged as soon as B puts into the 
post a letter containing the note duly addressed to A. 

Pei'formance of Eeciprocal Promises. 

51. When a contract consists of reciprocal promises 
to be simultaneously performed, no promisor need perform 
his promise unless the promisee is ready and willing to 
perform his reciprocal promise. 

Illustrations, 

(a) A and B contract that A shall deliver goods to B to be paid 
for by B on delivery. 

(b) A need not deliver the goods unless B is ready and willing to 
pay for the goods on delivery. 

B need not pay for the goods, unless A is ready and willing to 
deliver them on payment. 

(c) A and B contract that A shall deliver goods to B at a price to 
be paid by instalments, the first instalment to be paid on delivery. 

A need not deliver, unless B is ready and willing to pay the first 
instalment on delivery. 

B need not pay the first instalment, unless A is ready and willing 
to deliver the goods on payment of the first instalment. 

52. Where the order in which reciprocal promises 
are to be performed is expressly fixed by the contract, they 
shall be performed in that order, and where the order is 
not expressly fixed by the contract, they shall be performed 
in that order which the nature of the transaction requires. 

Illustrations, 

(a) A and B contract that A shaU build a house for B at a fixed 
price. A*s promise to build the house must be performed before B’s 
promise to pay for it. 

(b) A and B contract that A shall make over his stock-in-trade to 
B at a fixed price, and B promises to give security for the payment of 
the money* A’s promise need not be performed until ’the security is 
given, for the nature of the transaction requires that A should ht.ve 
security before'he delivers up his stock. 
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Sections 53-55, 

63. When a contract contains reciprocal promises, pa^fpre-”* 
and one party to the contract prevents the other from 
performing his promise, the contract becomes voidable at contract is to 
the option of the party so prevented ; and he is entitled to 
compensation from the other party for any loss which he 
may sustain in consequence of the non-performance of the 
contract. 

Illustrations. 

A and B contract that B shall execute certain work for A for a 
thousand rupees. B is ready and willing to execute the W’ork accord- 
ingly, but A prevents him from doing so. The contract is voidable at 
the option of B ; and, if he elects to rescind it, he is entitled to recover 
from A compensation for any loss which he has incurred by its non- 
performance. 

54. Wben a contract consists of reciprocal promises Effect of de- 
snch that one of them cannot be performed, or that its that ^omise 
performance cannot be claimed till the other has been 
performed, and the promisor of the promise last mentioned formed, m 
fails to perform it, such promisor cannot claim the per- sSing^^Sf re^" 
formance of the reciprocal promise, and must make 
compensation to the other party to the contract for any 

loss which such other party may sustain by the non- 
performance of the contract. 

Illustrations. 

(a) A hires B*s ship to take in and convey from Calcutta to the 
Mauritius, a cargo to be provided by A, B receiving a certain freight 
for its conveyance. A does not provide any cargo for the ship. A 
cannot claim the performance of B’s promise and must make compen- 
sation to B for the loss which B sustains by the non-performance of 
the contract. 

{h) A contracts with B to execute certain builders’ work for a 
fixed price, B supplying the scaffolding and timber necessary for the 
work. B refuses to furnish any scaffolding or timber, and the work 
cannot be executed. A need not execute the work, and B is bound to 
make compensation to A for any loss caused to him by the non- 
performance of the contract. 

(c) A contract with B to deliver to him, at a specified price, certain 
merchandise on board a ship which cannot arrive for a month, and B 
engages to pay for the merchandise within a week from the date of the 
contract. B does not pay within the week. A’s promise to deliver 
need not be performed, and B must make conpensation. 

(d) A promises B to sell him one hundred bales of merchandise* 
to be delivered next day and B promises A to pay for them within a 
month. A does not dehver according to his promise. B’s promise to 
pay need not be performed, and A must make compensation. 

55. When a party to a contract promises to a certain 
thing at or before a specified time, or certain things at or 

before specified times, and fails to do any such thing at or cSfrfcTfi'"" 
before the specified time, the contract^ or so much of it as 



608 


OONfBAQT 


EAoj? IX 


Effect of such 
failure when 
time is not 
essential. 


Effect of 
acceptance of 
performance 
at time other 
than that 
agreed upon. 


Agreement to 
do impossible 
act. 

Contract to 
do act after- 
wards becom- 
ing impossi> 
ble or 
unlawful 

Compensa- 
tion for loss 
through non- 
performance 
of act known 
to be impossi- 
ble or 
unlawful. 


Section 56. 

has not been performed, becomes voidable at the option 
of the promisee, if the intention of the parties was that 
time should be of the essence of the contract. 

If it was not the intention of the parties that time 
should he of the essence of the contract, the contract does 
not become voidable by the failure to do so such thing at 
or before the specified time, but the promise is entitled to 
compensation from the promisor for any loss occasioned 
to him by such failure. 

If, in case of a contract voidable on account of the 
promisor’s failure to perform is promise at the time agreed 
the promisee accepts performance of such promise at any 
time other than that agreed, the promisee cannot claim 
compensation for any loss occasioned by the non-perfor- 
mance of the promise at the time agreed, unless, at the 
time of such acceptance, he gives notice to the promisor 
of his intention to do so. 

66. An agreement to do an act impossible in itself 
is void. 

A contract to do an act which, after the contract is 
made, becomes impossible, or, by reason of some event 
which the promisor could not prevent, unlawful, becomes 
void when the act becomes impossible or unlawful. 

Where one person has promised to do something 
which he knew, or, with reasonable diligence might have 
known, and which the promisee did not know, to be 
impossible or unlawful, such promisor must make compen- 
sation to such promisee for any loss which such promisee 
sustains through the non-performance of the promise. 

Illustrations, 

(a) A agrees with B to discover treasure by magic. The agree- 
ment is void. 

(b) A and B contract to marry each other. Before the time fixed 
for the marriage, A goes mad. The contract becomes void, 

(c) A contracts to marry B, being already married to 0, and being 
forbidden by the law to which he is subject to practise polygamy. A 
must make compensation to B for the loss caused to her by thi non- 
performance of his promise, 

(d) K contracts to take in cargo for B at a foreign port. A^s 
Government afterwards declares war against the country in which the 
port is situated. The contract becomes void when war is declared, 

(e) A contracts to act at a theatre for six months in consideration 
of a sum paid in advance by B. On several occasions A is too ill to 
act. The contract to act on those occasions becomes void. 
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Sections 67-60. 

67. When persons reciprocally promise, firstly, to do Reciprocal 
certain things which are legal, and secondly,' under TaTthings 
specified circumstances, to do certain other things which 
are illegal, the first set of promises is a contract, but the things lUegai. 
second is a void agreement. 

Illustration, 

A and B agree that A shall sell B a house for 10,000 rupees, but 
that, if B uses it as a gambling house, he shall pay A 60,000 rupees 
for it. 

The first set of reciprocal promises, vis^y to sell the house and 
to pay 10,000 rupees for it, is a contract. 

The second set is an unlawful object, namely, that B may use 
the house as gambling house, and is a void agreement. 

68. In the case of an alternative promise, one branch 
of which is. legal and the other illegal, the legal branch 
alone can be enforced. 

Illustration, 

A and B agree that A shall pay B 1,000 rupees, for which B 
shall afterwards deliver to A either rice or smuggled opium. 

This is a valid contract to deliver rice and a void agreement as 
to the opium. 

Appropriaiion of Payments. 

59. Where a debtor, owing several distinct debts to Application 
one person, makes a payment to him either with express aXuo 
intimation, or under circumstances implying that the pay- be discharged 
ment is to be applied to the discharge of some particular Indfclted. 
debt, the payment, if accepted must be applied accord- 
ingly. 

Illustrations. 

(a) A owes B, among other debts, 1,000 rupees upon a promis- 
sory note which falls due on the first June. He owes B no other debt 
of that amount. On the first June A pays to B 10,000 rupees. The 
payment is to be applied to the discharge of the promissory note. 

(b) A owes to B, among other debts, the sum of 567 rupees. B 
writes to A and demands payment of <this sum, A sends to B 567 
rupees. This payment is to be applied to the discharge of the debt of 
which B had demanded payment. 

60. Where the debtor has omitted to intimate, and AppUoation 
there are no other circumstances indicating to which debt to 

the payment is to be applied, the creditor may apply it at beaisch^gea 
his discretion to any lawful debt actually due and payable SimOTtea. 
to him from the debtor, whether its recovery is or is not 
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barred by the law in force for the time being as to the 
limitation of suits. 

AppUeation 61 . Where neither prty makes any appropriation 

ntiLr the payment shall be applied in discharge of the debts in 
party appro- order of time, whether they are or are not barred by the law 
pnates. being as to the limitation of suits. If 

the debts are of equal standing, the payment shall be 
applied in discharge of each proportionably. 

Contracts which need not be performed. 


Eflect of 62 . If the parties to a contract agree to substitute a 

noiration, ngw contract for it, or to rescind or alter it, the original 
alteration of contract need not be periormed. 

contract. 

Illustrations. 

(a) A owes money to B under a contract. It is agreed between 
A, B and C that B shall thenceforth accept C as his debtor, instead of 
A. The old debt of A to B is at an end, and a new debt from C to B 
has been contracted. 

(b) A owes to B 10,000 rupees. A enters into an arrangement 
with B, and gives B a mortgage of his (A’sj estate for 5,000 rupees in 
place of the debt of 10,000 rupees. This is a new contract and extin- 
guishes the old. 

(c) A owes B 1,000 rupees under a contract. B owes C 1,000 
rupees. B orders A to credit C with 1,000 rupees in his books, but 0 
does not assent to the arrangement B still owes C 1,000 rupees, and 
no new contract has been entered into. 
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may dispense 
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63 . Every promisee may dispense with or remit, 
wholly or in part, the performance of the promise made to 
him, or may extend the time for such performance, or may 
accept instead of it any satisfaction which he thinks fit. 


Illustrations. 

(a) A promises to paint a picture for B. B, afterwards forbids 
him to do so. A is no longer bound to perform the promise- 
es) A owes B 5,000 rupees. A pays to B, and B accepts, in 
satisfaction of the whole debt 2,000 rupees paid at the time and place 
at which the 6,000 rupees were payable. The whole debt is dis- 
charged. 

(c) A owes B 5,000 rupees, C pays to B 1,000 rupees, and B 
accepts them, in satisfaction of his claim on A. This payment is a 
discharge of the whole claim. 

(d) A owes B, under a contract, a sum of money, the amount 
of which has not been ascertained. A, without ascertaining the 
amount, gives to B, and B in satisfaction thereof, accepts the sum of 
2,000 rupees, This is a discharge of the whole debt, whatever may 
be its amount. 

(e) A owes B 2,000 rupees, and is also indebted to other creditors. 
A makes an arrangement with bis creditors, including B, to pay them a 
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Sections 64-67. 

composition [a] of eight annas in the rnpee upon their respective 
demands. Payment to B of 1,000 rupees is a discharge of B’s demand. 

64 . When a person at whose option a contract is void- consequences 
able rescinds it, the other party thereto need not perform of voidable 
any promise therein contained in which he is promisor. 

The party rescinding voidable contract shall, if he has 
received any benefit thereunder from another party to such 
contract, restore such benefit, so far as may be, to the person 
from whom it was received. 

65 . When an agreement is discovered to be void, or °Sn*who°* 

when a contract becomes void, any person who has received SS received 
any advantage under such agreement or contract is bound under void 
to restore it, or to roake compensation for it, to the person of?ontract 
from whom he received it. becomes 

void. 

Illustratwns. 

(a) A pays B 1,000 rupees in consideration of B‘s promising to 
marry C, A’s daughter. C is dead at the time of the promise. The agree- 
ment is void, but B must repay A the 1,000 rupees. 

(b) A contracts with B to deliver to him 250 maunds of rice 
before the first of May. A delivers 130 maunds only before that day, 
and none after. B retains the 130 maunds after the first of May. He 
is bound to pay A for them. 

(c) A, a singer, contracts with B, the manager of a theatre, to 
sing at his theatre for two nights in every week during the next two 
months, and B engages to pay her a hundred rupees for each night’s 
performance. On the sixth night, A wilfully absents herself from the 
theatre, and B, in consequence, rescinds the contract. B must pay A 
for the five nights on which she bad sung. 

id) A contracts to sing for B at a concert for 1,000 rupees, which 
are paid in advance. A is too ill to sing. A is not bound to make 
compensation to B for the loss the profits which B would have made if 
A had been able to sing, but must refund to B the 1,000 rupees paid in 
advance. 

66. The rescission of a voidable contract may be com- 
municated or revoked in the same manner, and subject to 
the same rules as apply to the communication or revocation 
of a proposal. 

67 . If any promisee neglects or refuses to afiord the 
promisor reasonable facilities for the performance of his 
promise, the promisor is excused by such neglect or 
refusal as to any non-performance caused thereby. 


fa] This word was substituted for the original word ♦ compensation * by Section 
6 of Act IV of 1912, 
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Sections 68-70. 

Elustration. 

A coBferacts with B to repair B*s house. 

B neglects or refuses to point out to A the places in which his 
house requires repair. 

A is excused for the non-performance of the contract if it is caused 
such neglect or refusal. 


CHAPTBE V. 
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Of OEETAIN EBLATIONB EESEMBLING THOSE OBBATED 
BY OONTBAOT. 

68. If a person, incapable of entering into a contract, 
or any one whom he is legally bound to support, is supplied 
by another person with necessaries suited to his condition 
in life, the person who has furnishedsuch supplies is entitled 
to be reimbursed from the property of such incapable person. 

Illustrations. 

(a) A supplies B, a lunatic, with necessaries suitable to his con- 
dition in life. A is entitled to be reimbursed from B’s property. 

(b) A supplies the wife and children of B, a lunatic, with neces- 
saries suitable to their condition in life. A is entitled to be reimbursed 
from B’s property. 

69. A person who is interested in the payment of 
money which another is bound by law to pay, and who 
therefore pays it, is entitled to be reimbursed by the other. 

Illustration. 

B holds land in Bengal, on a lease granted by A, the isemindar. 
The revenue payable by A to the Government being in arrear, his land 
is advertised for sale by the Government. Under the revenue law, the 
consequence of such sale will be the annulment of B’s lease. B, to 
prevent the sale and the consequent annulment of his own lease, pays 
to the Government the sum due from A. A is bound to make good to 
B the amount so paid. 

70. Where a person lawfully does anything for another 
person, or delivers anything to him, not intending to do so 
gratuitously, and such other person enjoys the benefit there- 
of, the latter is bound to make compensation to the former 
in respect of, or to restore, the thing so done or delivered. 

Illustrations. 

(a) A, a tradesman, leaves goods at B’s house by mistake. B 
treats the goods as his own. He is bound to pay A for them. 
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Sections 71-73. 

(6) A saves B’s property from fire. A is not entitled to compen- 
sation from B, if the circumstances show that he intended to act 
gratuitously. 

71. A person who finds goods belonging to another 
and takes them into his custody ,‘js subject to the same res- 
ponsibility as a bailee. 

72. A person to whom money has been paid, or any- 
thing delivered, by mistake or under coercion, must repay 
or return it. 


Illustrations. 

(а) A and B jointly owe 100 rupees to C. A alone pajs the 

amount to C, and B, not knowing this fact, pays 100 rupees over again 
to 0. 0 is bound to repay the amount to B. 

(б) A railway company refuses to deliver up certain goods io the 
consignee, except upon the payment of an illegal charge for carriage. 
The consignee pays the sum charged in order to obtain the goods. He 
is entitled to recover solmuch of the charge as was illegally excessive. 


CHAPTER VI. 

Op the consequences op breach of contract. 

73. "When a contract has been broken, the party who 
suffers by such breach is entitled to receive, from the party 
who has broken the contract, compensation for any loss or 
damage caused to him thereby, which naturally arose in the 
usual course of things from such breach, or which the parties 
knew, when they made the contract, to be likely to result 
from the breach of it. 

Such compensation is not to be given for any remote 
and indirect loss or damage sustained by reason of the 
breach. 

When an obligation resembling those created by con- 
tract has been incurred and has not been discharged, any 
person injured by the failure to discharge it is entitled to 
receive the same compensation from the party in default, 
as if such person had contracted to discharge it and had 
broken his contract. 

Explanation . — In estimating the loss or damage 
arising from a breach of contract the means which existed 
of remedying the inconvenience caused by the the non- 
performance of the contract must be taken into account. 
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Section TB. 

Ilkistrations, 

(a) A contracts to sell and deliver 50 maunds of saltpetre to B, 
at a certain price to be paid on delivery. A breaks his promise. B is 
entitled to receive from A, by way of compensation, the sum, if any. 
by which the contract price falls short of the price for which B might 
have obtained 50 maunds of saltpetre of like quality at the time when 
the saltpetre ought to have been delivered. 

(b) A hires B’s ship to go to Bombay, and there take on board, 
on the first of January, a cargo, which A is to provide, and to bring it 
to Calcutta, the freight to be paid when earned. B’s ship does not go 
to Bombay, but A has opportunities of procuring suitable conveyance 
for the cargo upon terms as advantageous as those on which he had 
chartered the ship. A avails himself of those opportunities, but is put 
to trouble and expense in doing so. A is entitled to receive compen- 
sation from B in respect of such trouble and expense. 

(c) A contracts to buy of B, at the stated price, 50 maunds of 
rice, no time being fixed for delivery. A afterwards informs B that he 
will not accept the rice if tendered to him. B is entitled bo receive from 
A, by way of compensation, the amount if any, by which the contract 
price exceeds that which B can obtain for the rice at the time w’hen A 
informs B that he will not accept it. 

(d) A contracts to buy B’s ship for 60,000 rupees, butbreaks his 
promise. A must pay to B by way of compensation, the excess, if any, 
of the contract price over the price which B can obtain for the ship at 
the time of the breach of promise. 

(e) A, the owner of a boat, contracts with B to take a cargo of 
jute to Mirzapur, for sale at that place, starting on a specified day. The 
boat, owing to some avoidable cause, does not start at the time 
appointed, whereby the arrival of the cargo at Mirzapur is delayed 
beyond the time when it would have arrived if the boat had sailed 
according to the contract. After that date, and before the arrival of the 
cargo, the price of jute falls. The measure of the compensation payable 
to B by A is the difference between the price which B could have obtained 
for the cargo at Mirzapur at the time when it would have arrived if 
forwarded in due course, and its market price at the time when it 
actually arrived. 

if) A contracts to repair B’s house in a certain manner and 
receives payment in advance. A repairs the house, but not according 
to contract. B is entitled to recover from A the cost of making the 
repairs conform to the contract. 

(g) A contracts to let bis ship to B for a year, from the first of 
January, for a certain price. Freights rise, and on the first of January, 
the hire obtainable for the ship is higher than the contract price. A 
breaks lais promise. He must pay to B, by way of compensation, a sum 
equal to the difference between the contract price and the price for which 
B could hire a similar ship for a year on and from the first of January. 

ih) A contracts to supply B with a certain quantity of iron at a 
fixed price, being a higher price than that for which A could procure and 
deliver the iron. B wrongfully refuses to receive the iron. B must pay 
to A by way of compensation, the difference between the contract price 
of the iron and the sum for which A could have obtained and delivered it. 
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{i) A delivers to B, a common carrier, a machine, to be 
conveyed, without delay, to A’s mill, informing B that his mill is 
stopped for want of the machine. B unreasonabb delays the delivery 
of the machine, and A, in consequence, loses a protitahe contract with 
the^ Government. A is entitled to receive from B, by way of compen- 
sation, the average amount of profit which would have been made by 
the working of the mill during the time that delivery of it was delayed 
but not the loss sustained through the loss of the Government 
contract. 

{ 3 ) A having contracted with B to supply B with 1,000 tons of 
iron at 100 rupees a ton, to be delivered at a stated time, contracts 
with C for the purchase of 1,000 tons of iron at Bs. 80 a ton, telling 
C that he does so for the purpose of performing bis contr-ict with B. 
C fails to perform his contract with A who cannot procure other iron, 
and B, in consequence, rescinds the contract. C must pay to A 
20,000 rupees, being the profit which A would have made by the 
performance of his contract with B. 

Oc) A contracts with B to make and deliver to B by a fixed day, 
for a specified price, a certain piece of machinery. A does not deliver 
the piece of machinery at the time specified, and in consequence of 
this, B is obliged to procure another at a higher price than that which 
he was to have paid to A, and is prevented from performing a contract 
which B had made with a third person at the time of his contract with 
A (but which had not been then communicated to A), and is compelled 
to make compensation for breach of that contract. A must pay to B, 
by way of compensation, the difference between the contract price of 
the piece of the machinery and the sum paid by B for another, but not 
the sum paid by B to the third person by way of compensation. 

(Z) A, a builder, contracts, to erect and finish a house by the 
first of January, in order that B may give possession of it at that time 
to 0, to whom B has contracted to let it. k is informed of the 
contract between B and 0. A builds the house so badly that, before 
the first of January, it falls down and has to be re-built by B, who in 
consequence, loses the rent which he was to have received from O, 
and is obliged to make compensation to C for the breach of his 
contract. A must make compensation to B for the cost of rebuilding 
the house for the rent lost, and for the compensation made to O. 

(m) A sells certain merchandise to B, warranting it to be of a 
particular quality, and B, in reliance upon this warranty, sells it to C 
with a similar warranty. The goods prove to be not according to the 
warranty, and B becomes liable to pay C a sum of money by way of 
compensation. B is entitled to be reimbursed this sum by A. 

in) A contracts to pay a sum of money to B on a day specified* 
A does not pay the money on that day. B, in consequence of not 
receiving the money on that day, is unable to pay his debts, and is 
totally ruined. A is not liable to make good to B anything except the 
principal sum he contracted to pay, together with interest up to the 
day of payment. 

(o) A contracts to deliver 50 maunds of saltpetre to B on the 
fi^rst of January, at a certain price. B afterwards, before the first of 
January, contracts to sell the saltpetre to 0 at a price higher than the 

33 ^ 
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market-price of the first of January. A breaks his promise. In esti- 
mating the compensation payable by A to B, the market-price of the 
first of January and not the profit which would have arisen to B from 
the sale to C is to be taken into account. 

(p) A contracts to sell and deliver 500 bales of cotton to B on 
a fixed day. A knows nothing of B’s mode of conducting his business. 
A breaks his promise, and B having no cotton, is obliged to close his 
mill. A is not responsible to B for the loss caused to B by the 
closing of the mill. 

iq) A contracts to sell and deliver to B, on the first of January, 
certain cloth which B intends to manufacture into caps of a particular 
kind, for which there is no demand, except at that season. The cloth 
is not delivered till after the appointed time, and too late to be used 
that year in making caps. B is entitled to receive from A, by way of 
compensation, the difference between the contract price of the cloth 
and its market-price at the time of delivery, but not the profits which 
he expected to obtain by making caps, nor the expenses which he has 
been put to in making preparation for the manufacture* 

(r) A, a shipowner, contracts vith B to convey him from 
Calcutta to Sydney in A’s ship, sailing on the first of January, and B 
pays to A, by way of deposit, one-half of his passage money. The ship 
does not sail on the fiist of January, and B, after being, in consequence, 
detained in Calcutta for some time and thereby put to some expense, 
proceeds to Sydney in another vessel, and, in consequence, arriving too 
late in Sydney, loses a sum of money. A is liable to repay to B his 
deposit, with interest, and the expense to which he is put by his 
detention in Calcutta, and the excess, if any, of the passage money 
paid for the second ship over that agreed upon for the first, but not 
sum of money which B lost by arriving in Sydney too late. 

S?b?eaoh'rf“ When a contract h as been broken, if a sum is 

contract named in the contract as the amount to be paid in case of 
stipulated tor. such breach, or if the contract contains any other stipula- 
tion by way of penalty, the party complaining of the 
breach is entitled, whether or not actual damage or loss 
is proved to have been caused thereby, to receive from the 
party who has broken the contract reasonable compensa- 
tion not exceeding the amount so named or, as the case 
may be, the penalty stipulated for. 

Explanation . — A stipulation for increased interest 
from the date of default may be a stipulation by way of 
penalty. 

Exception — When any person enters into any bail- 
bond, recognizance or other instrument of the same 
nature, or under the provisions of any law, or under the 
orders of the Q-ovemmenb of India or of any Local G-ov- 
ernment, gives any bond for the performance of any 
public duty or act in which the public are interested, be 

• IkiB was substituted for the original parsgraph 1 of the section by sub-section (1) 
of section 4 of Act IV of 1912. - e 
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shall be liable, upon breach of the condition of any such 
instrument, to pay the whole sum mentioned therein. 

Explanation . — A person who enters into a contract 
with Government does not necessarily there b 5 ^ uudertal e 
any public duty, or promise to do an act in \vhich tin' 
public are interested. 

Illustrations, 

(a) A contracts with B to pay B 1,000 rui^ees, if he fails to pa> 

B 500 rupees on a given day. A fails to pay JB 500 rupees on that 
day. B is entitled to recover from A such compensation, not exceeding 
1,000 rupees as the Court considers reasonable. 

(b) A contracts w'ith B tliat, if A practises as a surgeon ^uthin 
Calcutta, he will pay B 5,000. A practises as a surgeon in Calcutta. 

B is entitled to such compensation, not exceeding 5,000 rupees as the 
Court considers reasonable. 

(c) A gives a recognizance binding him in a penalty of 500 
rupees to appear in Court on a certain day. He forfeits his recogni- 
zance. He is liable to iDay the whole penalty. 

*(dj A gives B a bond for the repayment of Rs. 1,000 with 
interest at 12 per cent at the end of six months, with a stipulation 
that, in case of default, interest shall be payable at the rate of 75 per 
cent from the date of default. This is a stipulation by way of penalty 
and B is only entitled to recover from A such compensation as the 
Court considers reasonable. 

(e) A, who owes money to B, a money-lender, undertakes to 
repay him by delivering to him ten maunds of grain on a certain date 
and stipulates that, in the event of his not delivering the stipulated 
amount by the stipulated date, he shall be liable to deliver twenty 
maunds. This is a stipulation by way of penalty and B is only 
entitled to reasonable compensation in case of breach. 

(/) A undertakes to repay B a loan of Rs. 1,000 by five equal 
monthly instalments with a stipulation that, in default of payment of 
any instalment, the whole shall become due. This stipulation is not 
by way of penalty, and the contract may be enforced according to its 
terms. 

(gf) A borrows Rs. 100 from B and gives him a bond for Rs. 200 
payable by five yearly instalments of Rs. 40, with a stipulation that, 
in default of payment of any instalment, the whole shall become due. 
This is a stipulation by way of penalty* 

75. A person who rightly rescinds a contract is 
entitled to compensation for any damage which he has 
sustained through the non-fulfilment of the contract. 

Illustration. 

A, a singer, contracts with B, the manager of a theatre, to sing at 
his theatre for two nights in every week during the next two months, 
and B engages to pay her 100 rupees for each night's performance. On 
the sixth night, A wilfully absents herself from the theatre, and B. in 

These illnstrations were added by sub-section (2) of Section 7 of Act IV 
of 1912. 
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Sections 124-126. 

consequence, rescinds the contract. B is entitled to claim compensa- 
tion for the damage which he has sustained through the non-fulfilment 
of the contract. 


♦CHAPTER VIL 
CHAPTER VIII. 

Of INDEMNITY AND GDAEANTEE, 

124 . A contract by which one party promises to 
save the other from loss caused to him by the conduct of 
the promisor himself, or by the conduct of any other 
person, is called a “ contract of indemnity.” 

Illustration. 

A contracts to indemnify B against the consequences of any 
proceedings which 0 may take against B in respect of a certain sum 
of 200 rupees. This is a contract of indemnity. 

125 . The promisee in a contract of indemnity, 
acting, within the scope of his authority, is entitled 
to recover from the promisor — 

(1) all damages which he may be compelled to pay 
in any suit in respect of any matter to which the promise 
to indemnify applies ; 

(2) all costs which he may be compelled to pay in any 
snob suit if, in bringing or defending it, he did not con- 
travene the orders of the promisor, and acted as it would 
have been prudent for him to act in the absence of any 
contract of indemnity, or if the promisor authorised him 
to bring or defend the suit ; 

(3) all sums which he may have paid under the 
terms of any compromise of any such suit, if the com- 
promise was not contrary to the orders of the promisor, 
and was one which it would have been prudent for the 
promisee to make in the absence of any contract of 
indemnity, or if the promisor authorised him to com- 
promise the suit. 

126 . A “ contract of guarantee ” is a contract to 
perform the promise, ox discharge the liability, of a third 
person in case of his default. The person who gives the 
guarantee is called the “ surety ” : the person in respect of 
whose default the guarantee is given is called the 


♦Chapter VII was repealed by Section 65 of Act V of 1932. 
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“ principal debtor,” and the person to whom the guarauLef* 
is given is called the “ creditor A guarantee may l e 
either oral or written. 

127 . Anything done, or any promise made, for tli consideiatioi^ 
benefit of the principal debtor may be a snfiiciont cousi- 
deration to the surety for giving the guarantee. 

Illustrations. 

{a) B requests A to sell and deliver to him goods on credit. A 
agrees to do so, provided C will guarantee the payment} of the price of 
the goods. C promises to guai’antee the payment in consideration ot 
A’s promise to deliver the goods. This is a sufficient consideration 
for O’s promise. 

(&) A sells and delivers goods to B. G afterwards requests A 
to forbear to sue B for the debt for a year, and promises that, ii he 
does so C will pay for them in default of payment by B. A agrees to 
forbear as requested. This is a sufficient consideration for C*s promise, 

(c) A sells and delivers goods to B. C afterwards, without 
consideration, agrees to pay for them in default of B. The agreement 
is void. 

128 . The liability of the surety is co-oxtonsive with surety’s 
that of the principal debtor, unless it is otherwise provided 

by the contract. 

Illustration. 

A guarantees to B the payment of a bill of exchange by 0, the 
acceptor. The bill is dishonoured by C- A is liable, not only for the 
amount of the bill but also for any interest and charges which may 
have become due on it, 

129 . A guarantee which extends to a series of ^‘Coutintiiag 

transactions is called a “ continuing guarantee/’ guarantee. 

Elustmtions. 

(a) A, in consideration that B will emplo y C in collecting the 
rents of B’s zamindari, promises B to be responsible to the amount of ‘ 

5,000 rupees, for the due collection and payment by 0 of those rents. 

This is a continuing guarantee. 

(5) A guarantees payment to B, a tea-dealer, to the amount ol 
J6100, for any tea he may from time to time supply to C. T> supplies 
0 with tea to above the value of £100, and 0 pays B for it. After- 
wards, B supplies C with tea to the value of £200. C fails to pay. 

The guarantee given by A was a continuing guarantee, and be is 
accordingly liable to B to the extent of £100. 

(c) A guarantees payment to B of the price of five sacks of 
flour to be deflvered by B to G and to be paid for in a month. B 
delivers five sacks to 0. 0 pays for them. Afterwards B delivers four 
sacks to C, which 0 does not pay for. The guarantee given by A was 
not a continuing guarantee, and accordingly he is not liable for the 
price of four sacks. 
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Sections 130-133. 

130. A continuing guarantee may at any time be 
revoked by the surety, as to future transactions, by notice 
to the creditor. 


Illustrations, 

{a) A, in consideration of B’s discounting, at A’s request, bills 
of exchange for 0, guarantees to B, for twelve months, the due payment 
of all such bills to the extent of 6,000 rupees. B discounts bills for G 
to the extent of 2,000 rupees. Afterwards, at the end of three months 
A revokes the guarantee. This revocation discharges A from all 
liability to B for any subsequent discount. But A is liable to B for 
the 2,000 rupees, on default of 0. 

(b) A guarantees to B, to the extent of 10,000 rupees, that 0 
shall pay all the bills that B shall draw upon him. B draws upon 0. 
C accepts the bill. A gives notice Jof revocation. C dishonours the 
bill at maturity. A is liable upon his guarantee. 

131. The death of the surety operates, in the absence 
of any contract to the contrary, as a revocation of a con- 
tinuing guarantee, so far as regards future transactions. 

132. Where two persons contract with a third person 
to undertake a certain liability, and also contract with 
each other that one of them shall be liable only on the 
default of the other, the third person not being a. party to 
such contract, the liability of each of such two persons to 
the third person under the first contract is not affected 
by the existence of the second contract, although such 
third person may have been aware of its existence. 

Illustration. 

A and B make a joint; and several promissory note to C. A 
makes it, in fact, as surety for B, and 0 knows this at the time when 
the note is made. The fact that A, to the knowledge of 0, made the 
note as surety for B, is no answer to a suit by 0 against A upon the 

note. 

133. Any variance, made vpithout the sure'ty’s 
consent, in the terms of the contract between the 
principal and the creditor, discharges the surety as to 
transactions subsequent to the variance. 

Ittustmtions. 

(a) A becomes surety to 0 for B’s conduct as a manager in C’s 
banlt. Afterwards, B and 0 contract, without A’s consent, that B’s 
salary shall be raised, and that be shall become liable for one-fourtb of 
the losses on overdrafts. B allows a customer to overdraw, and the 
bank loses a sum of money. A is discharged from his suretyship by 
the variance made without his consent, and is not liable to make good 
this loss. 
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{h)^ A guarantees C against the misconduct of B in an office to 
which B is appointed by C, and of which the duties are defined by an 
Act of Legislature. By a subsequent Act, the nature of the office is 
materially altered. Afterwards B misconducts himself. A is dis- 
charged by the change from future liability under his guarantee, 
though the misconduct of B is in respect of a duty not affected b^ the 
latter Act. 

(c) C agrees to appoint B as his clerk to sell goods at a yearh 
salary, upon A's becoming surety to 0 for B’s duly accounting for 
moneys received by him as such clerk. Afterwards, without A’s 
knowledge or consent, C and B agree that B should be paid by a 
commission on the goods sold by him and not by a fixed salary. A is 
not liable for subsequent misconduct of B. 

{d) A gives to 0 a continuing guarantee to the extent of 3,000 
rupees for any oil supplied by 0 to B on credit. Afterwards, B be- 
comes embarrassed, and, without the knowledge of A, B and C contract 
that G shall continue to supply B with oil for ready money, and that 
the payments shall be applied to the then existing debts between B 
and C, A is not liable on his guarantee for any goods supplied after 
this new arrangement. 

(e) G contracts to lend B 5,000 rupees on the 1st March. A 
guarantees repayment. G pays the 5,000 rupees to B on the 1st 
January. A is discharged from his liability, as the contract has been 
vai’ied, inasmuch as G might sue B for the money before the 1st of 
March. 

134. The surety is discharged by any contract Discharge of 
between the creditor and the principal debtor, by which 
the principal debtor is released, or by any act or omission 
of the creditor, the legal consequence of which is the dis- So?® 
charge of the principal debtor. 

Elnstrations, 

(a) A gives a guarantee to C for goods to be supplied by G to B. 

0 supplies goods to B, and afterwards B becomes embarrassed and 
contracts with his creditors (including G) to assign to them his 
property in consideration of their releasing him from their demands. 

Here B is released from his debt by the contract with 0, and A is 
discharged from his suretyship. 

(5) A contracts with B to grow a crop of indigo on A's land 
and to deliver it to B at a fixed rate, and G guarantees A’s performance 
of this contract, B diverts a stream of water which is necessary for 
irrigation of A’s land, and thereby prevents him from raising the 
indigo. G is no longer liable on his guarantee* 

(c) A contracts with B for a fixed price to build a house for B 
within a stipulated time, B supplying the necessary timber. G 
guarantees A’s performance of the contract. B omits to supply the 
timber. 0 is discharged from his suretyship. 

136, A contract between the creditor and the Discharg&of 
principal debtor, by which the creditor makes a composi* creditor con- 
tion with, or promises to give time to or not to sue, the 
principal debtor discharges the surety, unless the surety 
assents to such contract. oipai debtor. 
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Seetiom 136 - 140 . 

136. Where a contract to give time to the principal 
debtor is made by the creditor with a third person, and 
not with the principal debtor, the surety is not discharged. 

Illustration. 

C, the holder of an overdue bill of exchange drawn by A as surety 
for B, and accepted by B. contracts with M to give time to B. A is 
not discharged. 

137. Mere forbearance on the part of the creditor to 
sue the principal debtor or to enforce any other remedy 
against him does not, in the absence of any provision in 
the guarantee to the contrary, discharge the surety. 

Illustration, 

B owes to C a debt guaranteed by A. The debt becomes payable. 
C does not sue B for a year after the del)t has become payable. A is 
not discharged from his suretyship. 

138. Where there are co-sui-nties, a release by the 
creditor of one of them does not discharge the others ; 
neither does it free the surety so released from his responsi- 
bility to the other sureties. 

139. If the creditor does any act which is inconsis- 
tent with the rights of the surety, or omits to do any act 
which his duty to the surety requires him to do, and the 
eventual remedy of the surety himself against the princi- 
pal debtor is thereby impaired, the surety is discharged. 

Illustrations. 

(a) B contracts to build a ship for a given sum, to be paid by 
instalments as the work reaches certain stages. A becomes surety to 
C for B’s due performance of the contract. 0, without the knowledge 
of A, prepays to B the last two instalments. A is discharged by this 
prepayment- 

(b) 0 lends money to B on the security of a joint and several 
promissory note made in C’s favour by B, and by A as surety for B, 
together with a hill of sale of B’s furniture, which gives power to 0 to 
sell the furniture, and apply the proceeds in discharge of the note. 
Subsequently, C sells the furniture, but, owing to his misconduct and 
wilful negligence, only a small price is realized. A is discharged from 
liability on the note. 

(c) A puts M as apprentice to B, and gives a guarantee to B 
for M’s fidelity. B promises on his part that he will, at least once a 
month, see M make up the cash. B omits to see this done as 
promised, and M embezzles. A is not liable to B on his guarantee. 

140. Where a guaranteed debt has become due, or 
default of the principal debtor to perform a guaranteed 
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Sections 141-143. 

duty has taken place, the surety, upon payment or 
peijformanoe of all that he is liable for, is invested with 
all the rights which the creditor had against the principal 
debtor. 

141 . A surety is entitled to the benefit of every 
security which the creditor has against the principal 
debtor at the time when the contract of suretyship is 
entered into, whether the surety knows of the existence 
of such security or not and, if the creditor loses or, with- 
out the consent of the surety, parts with such security, 
the surety is discharged to the extent of the value of the 
security. 


Illustrations. 

{a) C advances to B, his tenant, 2,000 rupees on the guarantee 
of A. C has also a further security for the 2,000 rupees by a mort- 
gage of B’s furniture. 0 cancels the mortgage. B becomes insolvent 
and 0 sues A on his guarantee- A is discharged from liability to the 
amount of the value of the furniture. 

(2>) 0, a creditor, whose advance to B is secured by a decree, 
receives also a guarantee for that advance from A. 0 afterwards 
takes B’s goods in execution under the decree, and then, without the 
knowledge of A, withdraws the execution, A is discharged. 

(c) A, as surety for B, makes a bond jointly with B to C, to 
secure a loan from 0 to B, Afterwards, C obtains from B a further 
security for the same debt. Subsequently, C gives up the further 
security. A is not discharged, 

142 . Any guarantee which has been obtained by 
means of misrepresentation made by the creditor, or with 
his knowledge and assent, concerning a material part of 
the transaction, is invalid. 

148 , Any guarantee which the creditor has obtained 
by means of keeping silence as to a material circumstance 
is invalid. 


Ilhistrations. 

{a) A engages B as clerk to collect money for him. B fails to 
account for some of his receipts,. and A in censequence calls upon him 
to furnish security for his duly accounting. 0 gives his guarantee for 
B’s duly accounting, A does not acquaint C with B’s previous conduct. 
B afterwards makes default. The guarantee is invalid. 

(6) A guarantees to 0 payment for iron to be supplied by him 
to B to the amount of 2,000 tons, B and C have privately agreed that 
B should pay five rupees per ton beyond the market price, such excess 
to be applied in liquidation of an old debt. This agreement is con- 
cealed from A. A is not liable as a surety. 


Surety’s right 
to benefit of 
creditor’s 
security. 


Guarantee 
obtained by 
misrepresen- 
tation invalid. 


Guarantee 
obtained by 
concealment 
invajid. 



524 


CONTRACT 


[Act IX 


Sections 144-146. 

Guarantee on 144. Where a person gives a guarantee upon a 
“editor shSi contract that the creditor shall not act upon it until 
another person has joined in it as co-surety, the guarantee 
“-surety is uot Valid if that other person does not join. 

Implies 145. In every contract of guarantee there is an 

fnlemnity implied promise by the principal debtor to indemnify the 
surety. Surety ; and the surety is entitled to recover from the 
principal debtor whatever sum he has rightfully paid under 
the guarantee, but no sums which he has paid wrongfully. 


Illustrations, 

(a) B is indebted to 0, and A is surety for the debt. 0 demands 
payment from A, and on his refusal sues him for the amount. A defends 
the suit having reasonable grounds for doing so, but is compelled to 
pay the amount of the debt with costs. He can recover from B the 
amount paid by him for costs, as well as the principal debt. 

{h) 0 lends B a sum of money, and A, at the request of B, 
accepts a bill of exchange drawn by B upon A to secure the amount. 
0, the holder of the bill, demands paymont of it from A, and, on A’s 
refusal to pay, sues him upon the bill. A, not having reasonable grounds 
for so doing, defends the suit, and has to pay the amount of the bill 
and costs. He can recover from B the amount of the bill, but not the 
sum paid for costs, as there was no real ground for defending the 
action. 

(o) A guarantees to 0, to the extent of 2,000 rupees, payment 
for rice to be supplied by 0 to B. C supplies to B rice to a loss amount 
than 2,000 rupees, but obtains from A payment of the sum of 2,000 
rupees in respect of the rice supplied. A cannot recovei from B more 
than the price of the rice actually supplied. 

Or morc persons are co-sureties for 
tribute eqaai- the Same debt or duty, either jointly or severally, and 
whether under the same or different contracts, and whether 
with or without the knowledge of each other, the co- 
sureties, in the absence of any contract to the contrary, 
are liable, as between themselves, to pay each an equal 
share of the whole debt, or of that part of it which remains 
unpaid by the principal debtor. 


lllustratio7%s. 

(a) A, B and C are sureties to D for the sum of 8,000 rupees 
lent to B. E makes default in payment. A, B and C are liable, as bet- 
ween themselves, to pay 1,000 rupees each. 

{b) A, B and C are sureties to D for the sum of 1,000 rupees lent 
to E, and there is a contract between A, B and 0 that A is to be res* 
poBsible to the extent of one-quarter, B to the extent of one-quarter, and 
G to the extent of one-half, B makes default inpayment. As between 
the sureties, A is liable to pay 250 rupees, B 250 rupees, and 0 600 rupees* 
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Sections ] 47-150. 

147. Co-sureties who are bound in different sums 
are liable to pay equally as far as the limits of their res- 
pective obligations permit. 

lllusirutions. 

(a) A, B and C, as sureties for D, enter into three several bonds, 
each in a different penalty, namely, A in the penalty of 10,000 rupees, 

B in that of 20,000 rupees, C in that of 40,000 nipees, conditioned for 
D’s duly accounting to E. D makes default to the extent of 00,000 
rupees- A, B and C are each liable to pay 10,000 rupees. 

(b) A, B and G, as sureties for D, enter into three several bonds, 
each in a different penalty, namely, A in the penalty of 10.000 rupees, 

B in that of 20,000 rupees, G in that of 40,000 rupees, conditioned for 
D’s duly accounting to E. D makes default to the extent of 40,000 
rupees. A is liable to pay 10,000 rupees, and B and G 15,000 rupees eacii. 

(c) A, B and ^G, as sureties for D, enter into three several 
bonds, each in a different penalty, namely, A in the penalty of 10,000 
rupees, B in that of 20,000 rupees, 0 in that of 40,000 rupees, condi- 
tioned for D’sduly accounting to E. D makes default to the extent of 
70,000 rupees. A, B and G have to pay each the full penalty of his bond. 

CHAPTEE IX. 

, Of Bailment. 

148. A “ bailment ” is the delivery of goods by one ■■BMiment,” 
person to another for some purpose, upon a contract that I' 

they shall, when the purpose is accomplished, be returned defined, 
or otherwise disposed of according to the directions of the 
person delivering them. The person delivering the goods 
is called the “ bailor. ” The person to whom they are 
delivered is called the “ bailee. ” 

Explanation. — If a person already in possession of the 
goods of another contracts to hold them as a bailee, he 
thereby becomes the bailee, and the owner becomes the 
bailor, of such goods although they may not have been 
delivered by way of bailment. 

149. The delivery to the bailee may be made by n^very to 
doing any thing which has the effect of putting the goods 

in the possession of the intended bailee or of any person 
authorized to hold them on his behalf. 

160. The bailor is bound to disclose to the bailee Bailor’s duty 
faults in the goods bailed, of which the bailor is aware> 
and which materially interfere with the use of them, or goods bailed, 
expose the bailee to extraordinary risks ; and, if he does 
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Sections 161-164. 

not make such disclosure, ho is responsible for damage 
arising to the bailee directly from such faults. 

If the goods are bailed for hire, the bailor is responsi- 
ble for such damage, whether he was or was not aw’-are of 
the existence of such faults in the goods bailed. 


llhistrations. 

(а) A lends a horse, which he knows to be yioious, to B. He does 
not disclose the fact that the horse is vicious. The horse runs away. 
B is thrown and iniured A is responsible to B for damage sustained. 

(б) A hires a carriage of B. The carriage is unsafe, though B 
is not aware of it and A is injured. B is responsible to A for the injury. 

161 . In all cases of bailment the bailee is bound to 
take as much care of the goods bailed to him as a man of 
ordinary prudence would, under similar circumstances 
take of his own goods of the same bulk, quality and value 
as the goods bailed. 

162 . The bailee, in the absence of any special 
contract, is not responsible for the loss, destruction or 
deterioration of the thing bailed, if he has taken the 
amount of care of it described in section 151. 

163 . A contract of bailment is voidable at the option 
of the bailor, if the bailee does any act with regard to the 
goods bailed, inconsistent with the conditions of the bail- 
ment. 


Illustrattons, 

A lets to B, for hire, a horse for his own riding. B drives the horse 
in his carriage. This is, at the option of A, a termination of the liailment. 

164 . If the bailee makes any use of the goods bailed, 
which is not according to the conditions of the bailment, 
he is liable to make compensation to the bailor for any 
damage arising to the'goods from or during such use of them. 

llhistrations, 

(a) A lends a horse to B for his own riding only, B allows 0, 
a member of his family, to ride the horse. 0 rides with care, but the 
horse accidentally falls and is injured. B is liable to make compensa- 
tion to A for the injury done to the horse. 

ib) A hires a horse in Calcutta from B expressly to march to 
Benares. A rides with due care, but marches to Cuttack instead. The 
horse accidentally falls and is injured* A is liable to make compensa- 
tion to B for the injury to the horse. 



1872] 


CONTRACT 


o27 


Sections 155-159. 

155. If the bailee, with the conseut of the bailor, EStotof imv- 
mixes the goods of the bailor with his own goods, the ciu .nt 
bailor and the bailee shall have an interest, in proportion 
to their respective shares, in the mixture thus produced. 

166. If the bailee, without the consent of the bailor, ECcctof m.t- 
mixes the goods of the bailor with his own goods, and the bisdt 
goods can be separated or divided, the property in the tutg^cu’cau 
goods roiuains in the parties respectively; but the bailee tc serdio.t.a. 
is bound to bear the expense of separation or division, and 

any damage arising from the mixture. 

lllustrationi. 

A bails 100 bales o£ cotton marked with a particular mart: to B. 

B, without A’s consent, mixes the 100 bales with other bales ol his 
own, bearing a difterent mark: A is entitled to have his 100 bales 
returned, and B is bound to bear all the expense incurred in the separa- 
tion of the bales, and any other incidental damage. 

167. If the bailee, without the consent of the bailor, Efftotoimi'c- 
mixes the goods of the bailor with his own goods, in such J"”-' , ■without 
a manner that it is impossible to separate the goods bailed seat, wuen 
from the other goods and deliver them back, the bailor is not pepa- 
entitled to be compensated by the bailee for the loss of 

the goods. 

Illustrations. 

A bails a barrel of Cape flour worth Bs. 45 to B. B, without A’s 
consent, mixes the flour with country flour of his own, worth only 
Bs. 25 a barrel. B must compensate A for the loss of his flour, 

168. Where, by the conditions of the bailment, the Repayment 
goods are to be kept or to be carried, or to have work 

done upon them by the bailee for the bailor, and the bailee expenses, 
is to receive no remuneration, the bailor shall repay to 
the bailee the necessary expenses incurred by him for the 
purpose of the bailment. 

169. The lender of a thing for use may at any time Rctoration 
require its return, if the loan was gratuitous, even though o* 

he lent it for a specified time or purpose. But, if, on the 
faith of such loan made for a specified time or purpose, 
the borrower has acted in such a manner that the return 
of the thing lent before the time agreed upon would cause 
him loss exceeding the benefit actually derived by him 
from the loan, the lender must, if he compels the return, 
indemnify the borrower for the amount in which the loss 
so occasioned exceeds the benefit so derived. 
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Sections 160-168. 

160 . It is the duty of the bailee to return, or deliver 
according to the bailor’s directions, tho goods bailed, 
without demand, as soon as the time for which they were 
bailed has expired, or the purpose for which they were 
bailed has been accomplished. 

161 . If, by the default of tho bailee, the goods are uut 
returned, delivered or tendered at tho proper time, ho is 
responsible to the bailor for any loss, destruction or deterio- 
ration of the goods from that time. 

162 . A gratuitous bailment is terminated by tho 
death either of the bailor or of the bailee. 

163 . In the absence of any contract to tho contrary, 
the bailee is bound to deliver to the bailor, or according 
to his directions, any increase or profit which may have 
accrued from the goods bailed. 

lUlistraiion. 

A leaves a cow in the custody of B to be taken care of. The cow 
has a calf. B is bound to deliver the calf as well as the cow to A. 

164 . The bailor is responsible to the bailee for any 
loss which the bailee may sustain by reason that tho bnilor 
was not entitled to make the bailment, or to receive back 
the goods or to give directions, respecting them. 

165 . If several joint owners of goods bail them, the 
bailee may deliver them back to, or according to the 
directions of, one joint owner without the consent of all, 
in the absence of any agreement to the contrary. 

166 . If the bailor has no title to the goods, and tho 
bailee, in good faith, delivers them back to, or according 
to the directions of, the bailor, the bailee is not responsible 
to the owner in respect of such delivery. 

167 . If a person, other than the bailor, claims goods 
bailed, he may apply to the Court to stop the delivery of 
the goods to the bailor, and to decide the title to tho 
goods. 

168 . The finder of goods has no right to sue the 
owner for compensation for trouble and expense volun- 
tarily incurred by him to preserve the goods and, to find 
out the owner ; but he may retain the goods against the 
owner until he receives such compensation ; and, where the 
owner has offered a specific reward for the return of goods 
lost, the finder may sue for such reward, and may retain 
the goods until he receives it. 
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Sections 169-174. 

169. When a thing which is commonly the subject 
of sale is lost, if the owmer cannot with reasonable 
diligence be found, or if he refuses, upon demand, to pay 
the lawful charges of the finder, the tinder may sell it : — 

(1) when the thing is in danger of perishing or of 
losing the greater part of its value, or, 

(2) when the lawful charges of the finder, in 
respect of the thing found, amount to two-thirds of its 
value. 

170. Where the bailee has, in accordance with the 
purpose of the bailment, rendered any service involving 
the exercise of labour or skill in respect of the goods 
bailed, he has, in the absence of a contract to the contrary, 
a right to retain such goods until he receives due remunera- 
tion for the services he has rendered in respect of them. 

Illustrations, 

(a) A delivers a rough diamond to B, a jeweller, to be cut and 
polished, ^^hich is accordingly done. B is entitled to retain the stone 
till he is paid for the services he has rendered. 

(b) A gives cloth to B, a tailor, to make into a coat. B promises 
A to deliver the coat as soon as it is finished, and to give a three 
month’s credit for the price. B is not entitled bo retain the coat until 
he is paid. 

171. Bankers, factors, wharfingers, attorneys of a 
High Court and the policy brokers maj', in absence 
of a contract to the contrary, retain, as a security for a 
general fiance of account, any goods bailed to them ; 
but no other persons have a right to retain, as a security 
for such balance, goods bailed to them, unless there is an 
express contract to that effect. 

Bailvients of Pledges. 

172. The bailment of goods as security for payment 
of a debt or performance of a promise is called “ pledge 
The bailor is in this case called the “ pawnor. ’• The bailee 
is called the “ pawnee. ” 

173. The pawnee may retain the goods pledged, not 
only for payment of the debt or the performance of the 
promise, but for the interest of the debt, and all necessary 
expenses incurred by him in respect of the possession or 
for the preservation of the goods pledged. 

174. The pawnee shall not, in the absence of a 
contract to that effect, retain the goods pledged for any 
debt or promise other than the debt or promise for which 
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Sections 175-178-A. 

they are pledged ; but such contract, in the absence of 
anything to the contrary, shall be presumed in regard to 
subsequent advances made by the pawnee. 

175. The pawnee is entitled to receive from the 
pawnor extraordinary expenses incurred by him for the 
preservation of the goods pledged. 

176. If the pawnor makes default in payment of 
the debt, or performance, at the stipulated time, of the 
promise, in respect of which the goods were pledged, the 
pawnee may bring a suit against the pawnor npon the 
debt or promise, and retain the goods pledged as a 
collateral security ; or he may sell the thing pledged, on 
giving the pawnor reasonable notice of the sale. 

If the proceeds of such sale are less than the amount 
due in respect of the debt or promise, the pawnor is still 
liable to pay the balance. If the proceeds of the sale are 
greater than the amount so due, the pawnee shall pay 
over the surplus to the pawnor. 

177. If a time is stipulated for the payment of the 
debt, or performance of the promise, for which the pledge 
is made, and the pawnor makes default in payment of the 
debt or perforniance of the promise at the stipulated time, 
he may redeem the goods pledged at any subsequent time 
before the actual sale of them ; but he must, in that case, 
pay, in addition, any expenses which have arisen from his 
default. 

[178. Where a mercantile agent is, with the consent 
of the owner, in possession of goods or the documents of 
title to goods, any pledge made by him, when acting in 
the ordinary course of business of a mercantile agent, 
shall be as valid as if he were expressly authorised by the 
owner of the goods to make the same, provided that the 
pawnee acts in good faith and has not at the time of 
the pledge notice that the pawnor has not authority to 
pledge. 

Explanation . — In this section, the expressions 
“ mercantile agent ” and “ documents of title ” shall have 
the meanings assigned to them in the Sale of Goods 
Act, 1932. 

178-A. When the pawnor has obtained possession of 
the goods pledged by him under a contract voidable under 
section 19 or section 19-A, but the contract has not been 
reosinded at the time of the pledge, the pawnee a(iquires 
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Sections 179-187. 

a good title to the goods, provided he acts in good faith 
and without notice of the pawnor’s defect of title.] 

179 . Where a person pledged goods in which he has 

only a limited interest, the pledge is valid to the extent of oiy a limited 
that interest. 

Suits by Bailees or Bailors against Wrong-doers. 

180 . If a third person wrongfully deprives the bailee 

of the use or possession of the goods bailed, or does them agaiLt 
any injury, the bailee is entitled to use such remedies as "'rong-aoer. 
the owner might have used in the like case if no bailment 
had been made ; and either the bailor or the bailee may 
bring a suit against a third person for such deprivation or 
injury. 

181 . Whatever is obtained by way of relief or 

compensation in any such suit shall, as between the bailor or compen- 
and the bailee, be dealt with according to their respective by 

interests, suits. 

CHAPTER X. 

Agency. 


Appointment and Authority of Agent 

182 . An “agent” is a person employed to do any <.AgenV’aDa 
act for another or to represent another in dealings with 

third persons. The person for whom such act is done, or 
who is so represented, is called the “ principal 

183 . Any person who is of the age of majority who may 
according to the law to which he is subject, and who is of 
sound mind, may employ an ^ent. 

184 . As between the principal and third persons any who may be 
person may become an agent, but no person who is not ®“ 

of the age of majority and of sound mind can become an 
agent, so as to be responsible to his principal according to 
the provisions in that behalf hereincontained. 

185 . No consideration is necessary to create an consiaera- 


agency. 

186 . The authority of an agent may be expressed or 
implied. 

187 . An authority is said to be express when it is 
given by words spoken or written. An authority is said to 
be implied when it is to be inferred from the circumstances 
of the case ; and things spoken or written, or the ordinary 
course of dealing, may be accounted circumstances of the 
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Sections 188-191. 

Illustration. 

A owns a shop in Serampur, living himself in Calcutta, and visiting 
the shop occasionally. The shop is managed by B, and he is in the 
habit of ordering goods from G in the name of A for the purposes of the 
shop, and of paying for them out of A’s funds with A’s knowledge. 
B has an implied authority from A to order goods from C in the name 
of A for the purposes of the shop. 

188. An agent having an authority to do an act has 
authority to do every lawful thing which is necessary in 
order to do such act. 

An agent having an authority to carry on a business 
has authority to do every lawful thing necessary for the 
purpose, or usually done in the course of conducting such 
business. 


Illustrations, 

(а) A is employed by B, residing in London, to recover at 
Bombay a debt due to B. A may adopt any legal process necessary 
for the purpose of recovering the debt, and may give a valid discharge 
for the same. 

(б) A constitutes B his agent to carry on his business of a ship- 
builder. B may purchase timber and other materials, and hire 
workmen, for the purpose of carrying on the business. 

189. An agent has authority, in an emergency, to do 
all such acts for the purpose of protecting his principal 
from loss as would be done by a person of ordinary 
prudence, in his own case, under similar circumstances. 


Illmtratiom. 

(a) An agent for sale may have goods repaired, if it be necessary. 

(b) A consigns provisions to B at Calcutta, with directions to 
send them immediately to 0 at Cuttack. B may sell the provisions at 
Calcutta, if they will not bear the journey to Cuttack without spoiling. 

Sub-Agents. 

190. An agent cannot lawfully employ another to 
perform acts which he has expressly or impliedly under- 
taken to perform personally, unless by the ordinary custom 
of trade a sub-agent may, or, from the nature of the 
agency, a sub-agent must, be employed. 

191. A “ sub-agent *’ is a person employed by, and 
acting under the control of, the ordinal agent in the 
hnsinpRR nf the ftPflncv. 
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Sections 192-196. 

192. Where a sub-agent is properly appointed, the 
principal is, so far as regards third persons, represented by 
the sub-agent, and is bound by and responsible for his 
acts, as if he were an agent originally appointed by the 
principal. 

The agent is responsible to the principal for the acts 
of the sub-agent : 

The sub-agent is responsible for his acts to the agent, 
but not to the principal, except in cases of fraud or wilful 
wrong. 

193. Where an agent, without having authority to do 
so, has appointed a person to act as a sub-agent, the agent 
stands towards such person in the relation of a principal 
to an agent, and is responsible for his acts both to the princi- 
pal and to third persons ; the principal is not represented 
by, or responsible for, the acts of the person so employed, 
nor is that person responsible to the principal. 

194. Where an agent, holding an express or implied 
authority to name another person to act for the principal 
in the business of the agency, has named another person 
accordingly, such person is not a sub-agent, but an agent 
of the principal for such part of the business of the agency 
as is entrusted to him. 

t Illustrations^ 

{a) A directs B, his solicitor, to sell his estate by auction, and 
to employ an auctioneer for the purpose. B names C, an auctioneer, to 
conduct the sale. 0 is not a sub-agent, but is A’s agent for the con- 
duct of the sale. 

ib) A authorizes B, a merchant in Calcutta, to recover the 
moneys due to A from C & Co. B instructs D, a solicitor, to take legal 
proceedings against C <fe Co., for the recovery of the money. D is not 
a sub-agent, but is solicitor for A. 

195. In selecting such agent for his principal, an 
agent is bound to exercise the same amount of discretion 
as a man of ordinary prudence would exercise in his own 
case ; and, if he does this, he is not responsible to the prin- 
cipal for the acts or negligence of the agent so selected. 

Illustrations* 

(a) A instructs B» a merchant, to buy a ship for him. B employs 
a ship surveyor of good reputation to choose a ship for A. The surveyor 
makes the choice negligently and the ship turns out to be unseaworthy 

id Inqt* B is not, but the surveyor is, responsible to A, 
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Sections 196-200. 

(b) A consigns goods to B, a merchant for, sale. B, in due 
course, employes an auctioneer in good credit to sell the goods of A, 
and allows the auctioneer to receive the proceeds of the sale. The 
auctioneer afterwards becomes insolvent without having accounted for 
the proceeds. B is not responsible to A for the proceeds. 

Ratification. 

196 . Where acts are done by one person on behalf of 
another, but without his knowledge or authority, he may 
elect to ratify or to disown such acts. If be ratifies them, 
the same effects will follow as if they had been performed 
by his authority. 

197 . Batification may be expressed or may be implied 
in the conduct of the person on whose behalf the acts are 
done. 


Illustrations- 

(a) A, without authority, buys goods for B. Afterwards B 
sells them to C on his own account ; B’s conduct implies a ratification 
of the purchase made for him by A. 

(b) A, without B’s authority, lends B’s money to 0. After- 
wards B accepts interest on the money from C. B’s conduct implies 
a ratification of the loan. 

198 . No valid ratification can be made by a person 
whose knowledge of the facts of the case is materially 
defective. 

199 . A person ratifying any unauthorized act done 
on his behalf ratifies the whole of the transaction of which 
such act formed a part. 

200 . An act done by one person on behalf of another, 
without such other person’s authority, which, if done with 
authority, would have the effect of subjecting a third person 
to damages, or of terminating any right or interest of a third 
person, cannot, by ratification, be made to have such effect. 

Illustrations* 

{a) A, not being authorized thereto by B, demands, on behalf 
of B, the delivery of a chattel, the property of B, from 0, who is in 
possession of it. This demand cannot be ratified by B, so as to make 
0 liable for damages for his refusal to deliver. 

{b) A holds a lease from B, terminable on three months* notice. 
G, an unauthorized" person, gives notice of termination to A. The notice 
cannot be ratified by B, so as to be hindfr^^ nr\ A 
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Sections 201-206. 


Revocation of Authority, 

201 . An agency is terminated by the principal revok- 
ing his authority ; or by the agent renouncing the business 
of the agency ; or by the business of the agency being com- 
pleted ; or by either the principal or agent dying or becom- 
ing of unsound mind ; or by the principal being adjudicated 
an insolvent under the provisions of any Act for the time 
being in force for the relief of insolvent debtors. 

202 . Where the agent has himself an interest in the 
property which forms the subject-matter of the agency, 
the agency cannot, in the absence of an express contract, 
be terminated to the prejudice of such interest. 

Illustrations. 

(.a) A gives authority to B to sell A’s land, and to pay himself, 
out of the proceeds, the debts due to him from A. A cannot revoke 
this authority, nor can it be terminated by his insanity or death. 

(b) A consigns 1,000 bales of cotton to B, who has made advances 
to him on such cotton, and desires B to sell the cotton, and to repay 
himself, out of the price, the amount of his own advances. A cannot 
revoke this authority, nor is it terminated by his insanity or death. 

203 . The principal may, save as is otherwise provided 
by the last preceding section, revoke the authority given 
to his agent at any time before the authority has been 
exercised so as to bind the principal. 

204 . The principal cannot revoke the authority 
given to his agent after the authority has been partly 
exercised, so far as regards such acts and obligations as 
arise from acts already done in the agency. 

JUustratiom, 

(a) A authorizes B to buy 1,000 bales of cotton on account of 
A, and to pay for it out of A's money remaining in B's hands. B buys 
1,000 bales of cotton in his own name, so as to make himself personally 
liable for the price. A cannot revoke B's authority so far as regards 
payment for the cotton. 

(b) . A authorizes B to buy 1,000 bales of cotton on account of 
A, and to pay for it out of A's moneys remaining in B's hands. B buys 
1,000 bales of cotton in A's name, and so as not to render himself person- 
ally liable for the price. A can revoke B’s authority to pay for the cotton. 

208 . Where there is an express or implied contract, 
that the agency should be continued for any period of time, 
the principal must make compensation to th6"agent, or the 
4- frv €»« t.ViA pARps TTiav be. for anv previous 
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Sections 205-210. 

revocation or renunciation of the agency without sufficient 
cause. 

206 , Eeasonable notice must be given of such revo- 
cation or renunciation ; otherwise the damage thereby 
resulting to the principal or the agent, as the case may be, 
must be made good to the one by the other. 

207 . Revocation and renunciation may be expressed 
or may be implied in the conduct of the principal or agent 
respectively. 


Illustration. 

A empowers B to let A*s house. Afterwards A lets it himself. 

This is an implied revocation of B*s authority. 

208 . The termination of the authority of an agent 
does not, so far as regards the agent, take effect before it 
becomes known to him, or, so far as regards third persons, 
before it becomes known to them. 

Illustrations. 

(a) A directs B to sell goods for him, and agrees to give B five 
per cent commisMon on the price fetched by the goods. A afterwards, 
by letter, revokes B’s authority. B, after the letter is sent, but before 
he receives it, sells the goods for 100 rupees. The sale is binding on 
A, and B is entitled to five rupees as his commission. 

{b) A, at Madras, by letter, directs B to sell for him some 
cotton lying in a warehouse in Bombay, and afterwards, by letter, 
revokes his authority to sell, and directs B to send the cotton to 
Madras. B, after receiving the second letter, enters into a contract 
with 0, w’ho knows of the first letter, but not of the second, for the 
sale to him of the cotton. C pays B the money, with which B 
absconds. C’s payment is good as against A. 

(c) A directs B, his agent, to pay certain money to 0* A dies, 
and D takes out probate to his will. B, after A's death, but before 
hearing of it, pays the money to C. The payment is good as against 
D, the executor. 

209 . When an agency is terminated by the princi- 
pal dying or becoming of unsound mind, the agent is 
bound to take, on behalf of the representatives of his late 
principal, all reasonable steps for the protection and preser- 
vation of the interests entrusted to him. 

210. The termination of the authority of an [agent 
causes the termination (subject to the rules hereincontain- 
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Sections 211-212. 

Agents' Duty to Principal, 

211 . An agent is bound to conduct the business of Agent’s ant? 
his principal according to the directions given by the 
principal, or, in the absence of any such directions, accord- p“i’si>usme8s. 
ing to the custom which prevails in doing business of the 

same kind at the place where the agent conducts such 
business. When the agent acts otherwise, if any loss be 
sustained, he must make it good to his principal, and, if 
any profit accrues, he must account for it. 

Illustrations, 

(a) A, an agent engaged in carrying on for B a business, in 
which it is the custom to invest from time to time, at interest, the 
moneys which may be in hand, omits to make such investment. A 
must make good to B the interest usually obtained by such 
investments. 

(b) B, a broker, in whose business it is not the custom to sell 
on credit, sells goods of A on credit to C, whose credit at the time 
was very high. G, before payment, becomes insolvent. B must make 
good the loss to A. 

212. An agent is bound to conduct the business of smand 
the agency with as much skill as is generally possessed by ^ufwidfroni 
persons engaged in similar business, unless the principal 

has notice of bis want of skill. The agent is always bound 
to act with reasonable diligence, and to use such skill as 
he possesses ; and to make compensation to his principal 
in respect of the direct consequences of his own neglect, 
want of skill or misconduct, but not in respect of loss or 
damage which are indirectly or remotely caused by such 
neglect, want of skill or misconduct. 

Illustrations, 

(a) A, a merchant in Calcutta, has an agent, B, in London, to 
whom a sum of money is paid on A's account, with orders to remit. 

B retains the money for a ‘considerable time. A, in consequence of not 
receiving the money, becomes insolvent. B is liable for the money and 
interest from the day on which it ought to have been paid, according 
to the usual rate, and for any further direct loss — as, e.g., by variation 
of rate of exchange — but not further. 

(b) A, an agent for the sale of goods, having authority to sell on 
credit, sells to B on credit, without making the proper and usual 
enquiries as to the solvency of B. B, at the time of such sale, is 
insolvent, A must make compensation to his principal in respect of 
any loss thereby sustained. 

(c) A, an insurance-broker employed by B to effect an insur- 
ance on a ship, omits to see that the usual clauses are inserted in the 
policy. The ship is afterwards lost. In consequence of the omission 
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Sections 213-216. 

id) A, a merchant in England, directs B, his agent at Bombay 
who accepts the agency, to send him 100 bales of cotton by a certain 
ship. B, having it in his power to send the cotton, omits to do so. 
The ship arrives safely in England. Soon after her arrival the price 
of cotton rises. B is bound to make good to A the profit which he 
might have made by the 100 bales of cotton at the time the ship 
arrived, but not any profit he might have made by the subse- 
quent rise. 

213, An agent is bound to render proper accounts to 
his principal on demand. 

214. It is the daty of an agent, in cases of difficulty, 
to use all reasonable diligence in communicating with his 
principal, and in seekii^ to obtain his instructions. 

216. If an agent deals on his own account in the 
business of the agency, without first obtaining the consent 
of his principal and acquainting him with all material 
circumstances which have come to his own knowledge on 
the subject, the principal may repudiate the transaction, 
if the case shows either that any material fact has been 
dishonestly concealed from him by the agent, or that the 
dealings of the agent have been disadvantageous to him. 

Illustrations, 

(a) A directs B to sell A's estate. B buys the estate for him- 
self in the name of 0. A, on discovering that B has bought the 
estate for himself, may repudiate the sale, if he can show that B has 
dishonestly concealed any material fact, or that the sale has been 
disadvantageous to him. 

(b) A directs B to sell A’s estate. B, on looking over the 
estate before selling it, finds a mine on the estate which is unknown 
to A- B informs A that he wishes to buy the estate for himself, but 
conceals the discovery of the mine, A allows B to buy, in ignorance 
of the existence of the mine. A, on discovering that B knew of the 
mine at the time he bought the estate, may either repudiate or adopt 
the sale at his option. 

216. If an agent, without the knowledge of his 
principal, deals in the business of the agency on his own 
account instead of on account of his principal, the princi- 
pal is entitled to claim from the agent any benefit which 
may have resulted to him from the transaction. 

Illustration* 

A directs B, his agent, to buy a certain house for him. B tells A 
it cannot be bought, and buys the house for himself. A may, . on 
discovering that B has ‘bought the house, compel him to sell it to A at 
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Sections 217-222. 

217. Aa agent may r6tain, out of any sums received 
on account of the principal in the business of the agency, 

all moneys due to himself in respect of advances made or priSjlpars^ 
exposes properly incurred by him in conducting such 
business, and also such remuneration as may be payable 
to him for acting as agent. 

218. Subject to such deductions, the agent is bound 4®pay sum7 
to pay to his principal all sums received on his account, received tor 

^ prmcipal. 

219. In the absence of any special contract, payment when 
for the performance of any act is not due to the agent ^nueration 
until the completion of such act ; but an agent may ^“®- 
detain moneys received by him on account of goods sold, 
although the whole of the goods consigned to him for 

sale may not have been sold, or although the sale may not 
be actually complete. 

220. An agent who is guilty of misconduct in the entitled to 
business of the agency is not entitled to any remuneration remuneration 
in respect of that part of the business which he has mis- 
conducted. 


niuatratiom. 

(a) A employs B to recover 1,00,000 rupees from 0, and to lay 
it out on good security. B recovers the 1,00,000 rupees and lays out 
90,000 1 upees on good security, but lays out 10,000 rupees on security 
which he ought to have known to be bad, whereby A loses 2,000 
rupees. B is entitled to remuneration for recovering the 1,00,000 
rupees and for investing the 90,000 rupees. He is nob entitled to any 
remuneration for investing the 10,000 rupees, and he must make good 
the 2,000 rupees to B. 

ib) A employs B to recover 1,000 rupees from C. Through B's 
misconduct the money is not recovered. B is entitled to no remunera- 
tion for his services, and must make good the loss. 

221. In the absence of any contract to the contrary, Agent’s uen^ 
an agent is entitled to retain goods, papers and other pro- * 

perty, whether moveable or immoveable, of the principal 
received by him, until the amount due to himself for 
commission, disbursements and services in respect of the 
same has been paid or accounted for to him. 

Principal’s Duty to Agent. 

* 2^. The employer of an agent is bound to 
indemnify him against the consequences of all lawful against 
acts done by such agent in exercise of the authority 
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Sections 223*224, 

Illustrations, 

(a) B, at Singapur, under instructions from A of Calcutta, con- 
tracts with C to deliver certain goods to him, A does not send the 
goods to B, and C sues B for breach of contract. B informs A of the 
suit, and A authorizes him to defend the suit. B defends the suit, 
and is compelled to pay damages and costs, and incurs expenses. A is 
liable to B for such damages, costs and expenses. 

(b) B, a broker at Calcutta, by the orders of A, a merchant 
there, contracts with C for the purchase of 10 casks of oil for A. 
Afterwards A refuses to receive the oil and 0 sues B. B informs A, 
who repudiates the contract altogether. B defends, but unsuccessfully, 
and has to pay damages and costs and incurs expenses. A is liable to 
B for such damages, costs and expenses. 

223. Where one person employs another to do an 
act, and the agent does the act in good faith, the employer 
is liable to indemnify the agent against the consequences 
of that act, though it causes an injury to the rights of 
third persons. 


Illustrations, 

(а) A, a decree-holder and entitled to execution of B^s goods, 
requires the officer of the Court to seize certain goods, representing 
them to be the goods of B, The officer seizes the goods, and is sued 
by C, the true owner of the goods. A is liable to indemnify the officer 
for the sum which he is compelled to pay to C, in consequence of 
obeying A’s directions. 

(б) B, at the request of A, sells goods in the possession of A, 
but which A had no right to dispose of. B does not know this, 
and hands over the proceeds of the sale to A. Afterwards 0, the 
true owner of the goods, sues B and recovers the value of the goods 
and costs. A is liable to indemnify B for what he has been compelled 
to pay to 0 and for B’s own expenses. 

224. Where one person employs another to do an 
act which is criminal, the employer is not liable to the 
agent, either upon ah express or an implied promise, to 
indemnify him against the consequences of that act. 

Illustrations, 

(a) A employs B to beat 0, and agrees to indemnify him against 
all consequences of the act. B thereupon beats 0, and has to pay damages 
to 0 for so doing. A is not liable to indemnify B for those damages. 

(i) B, the proprietor of a newspaper, publishes, at A*s request 
a libel upon 0 in the paper, and A agrees to indemnify B against the 
consequences of the publication, and all costs and damages of any 
action in respect thereof. B is sued by 0 and has to pay damages, 
and also incurs expenses. A is not liable to B upon the indemnitv 
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Sections 225-228. 


226. The principal must make compensation to bis 
agent in respect of injury caused to such agent bv the 
principal’s neglect or want of skill. 


Illustration, 


building a house, and puts up the 
scaffolding himself. The scaffolding is unskilfully put up and B is in 
consequence hurt. A must make compensation to B. 


Effect of agency on contract with, third 'persons, 

226. Contracts entered into through an agent, and 
obligations arising from acts done by an agent, may be 
enforced in the same manner, and will have the same le^al 
consequences, as if the contracts had been entered into 
and the acts done by the principal in person. 


Illustrations. 

{a) A buys goods from B, knowing that he is an agent for their 
sale, but not knowing wbo is the principal. B’s principal is the person 
entitled to claim from A the price of the goods, and A cannot, in a suit 
by the principal, set-off against that claim a debt due to himself from B. 

(fe) A, being B’s agent, with authority to receive money on his 
behalf, receives from C a sum of money due to B. C is discharged of 
his obligation to pay the sum in question to B. 

227. When an agent does more than he is authorized 
to do, and when the part of what he does, which is within 
his authority, can be separated from the part which is 
beyond his authority, so much only of what he does as is 
within his authority is binding as between him and his 
principal. 

Illusiration. 

A, being owner of a ship and cargo, authorizes B to procure an 
insurance for 4,000 rupees on the ship. B procures a policy for 
4,000 rupees on the ship, and another for the like sum on the cargo. 
A is bound to pay the premium for the policy on the ship, but not the 
premium for the policy on the cai^o. 

228. Where an agent does more than he is authorized 
to do, and what he does beyond the scope of his authority 
cannot be separated from what is within it, the principal 
is not bound to recognize the transaction. 


Illustration. 

A authorizes B to buy 600 sheep for him. B buys 500 sheep and 
200 lambs for one sum of 6,000 rupees. A may repudiate the whole 
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Sections 229-232. 

229 . Any notice given to or information obtained 
by the agent, provided it be given or obtained in the 
course of the business transacted by him for the principal, 
shall, as between the principal and third parties, have the 
same legal consequence as if it had been given to or 
obtained by the principal. 

Illustrations. 

(а) A is employed by B to buy from C certain goods, of which 0 
is the apparent owner, and buys them accordingly. In the course of the 
treaty for the sale, A learns that the goods really belonged to D, but B is 
ignorant of that fact. B is not entitled to set-off a debt owing to him 
from 0 against the price of the goods. 

(б) A is employed by B to buy from C goods of which 0 is the 
apparent owner. A was, before he was so employed, a servant of C, 
and then learnt that the goods really belonged to D, but B is ignorant 
of that fact. In spite of the knowledge of his agent, B may set-off 
against the price of the goods a debt owing to him from 0. 

230 . In the absence of any contract to that effect, 
an agent cannot personally enforce contracts entered 
into by him on behalf of his principal, nor is he personally 
bound by them. 

Such a contract shall be presumed to exist in the 
following oases : — 

(1) where the contract is made by an agent for the 
sale or purchase of goods for a merchant resident abroad. 

(2) where the agent does not disclose name of his 
principal : 

(3) where the principal, though disclosed, cannot 
be sued. 

231 . If an agent makes a contract with a person 
who neither knows, nor has reason to suspect, that he is 
an agent, his principal may require the performance of 
the contract ; but the other contracting party has, as 
against the principal, the same rights as he would have 
had as against the agent if the agent had been principal. 

If the principal discloses himself before the contract 
is completed, the other contracting party may refuse to 
fulfil the contract, if he can show that, if he had known 
who was the principal in the contract, or if he had known 
that the agent was not a principal, he would not have 
entered into the contract. 

232 . Where one man makes a contract with another, 
neither knowing nor having reasonable ground to suspect 
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Sections 233-237. 

that the other is an agent, the principal, if he requires the 
performance of the contract, can only obtain such perfor- 
mance subject to the rights and obligations subsisting 
between the agent and the other party to the contract. 


Illustration, 


A, who owes 500 rupees to B, sells 1,000 rupees’ worth of rice to B. 
A is acting as agent for 0 in the transaction, but B has no knowledge nor 
reasonable ground of suspicion that such is the case. 0 cannot compel 
B to take the rice without allowing him to set-off A’s debt. 


233. In oases where the agent is personally liable, a Eight of 
person dealing with him may hold either him or his princi- 
pal, or both of them, liable. 


Illustration, 


A enters into a contract with B to sell him iOO bales of cotfcon, and 
afterwards discovers that B was acting as agent for C. A may sue 
either B or C, or both, for the price of the cotton. 

234, When a person who has made a contract with 

an agent induces the agent to act upon the belief that the agmt 
principal only will be held liable, or induces the principal aTon’^beUef 
to act upon the belief that the agent only will be held liable, 
he cannot afterwards hold liable the agent or principal win be heia 
respectively. uabie. 

235, A person untruly representing himself to be the prepaid* 
authorized agent of another, aud therebyinducing a third 
person to deal with him as such agent, is liable, if his alleged 
employer does not ratify his acts, to make compensation 

to the other in respect of any loss or damage which ho has 
incurred by so dealing. 

236. A person with whom a contract has been entered 

into in the character of agent is not entitled to require the traoting as 
performance of it if he was in reality acting, not as agent, lltMed ^ 
but on his own account. performance. 

237. When an agent has, without authority, done 

acts or incurred obligations to third persons on behalf of FAn^mg 
his principal, the principal is bound by such acts or obliga- 
tions if he has by his words or conduct induced such third “te ^re* 
persons to believe that such acts and obligations were authorised, 
within the scope of the agent’s authority. 


Illustrations, 


(a) A consigns goods to B for sale, and gives him instructions not 
to sell under a fixed nrice. 0, being ignorant of B’s instructions, enters 
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Section 238. 

into a contracfi with B to buy the goods at a price lower than the 
reserved price. A is bound by the contract. 

(b) A entrusts B with negotiable instruments endorsed in 
blank. B sells them to C in violation of private orders from A. The 
sale is good, 

238. Misrepresentations made, or frauds committed, 
by agents acting in the course of their business for their 
principals, have the same effect on agreements made by 
such agents as if such misrepresentations or frauds had 
been made or committed by the principals; but mis- 
representations made, or frauds committed, by agents, in 
matters which do not fall within their authority, do not 
affect their principals. 


Illustrations. 

(a.) A, being B’s agent for the sale of goods, induces C to buy 
them by a misrepresentation, which he was not authorized by B to 
make. The contract is voidable, as between B and 0, at the 
option of C. 

(b) A,. the captain of B's ship, signs bills of lading without 
having received on board the goods mentioned therein. The bills of 
lading are void as between B and the pretended consignor. 

CHAPTER XI. " 


• Cbupter XI was repeale d by section 7S of Act Vl of 1936. 



1872.] 


OONTEAOT 


545 


SCHEDULE. 
Enactments Repealed. 
Statutes. 


Number and year of 
Statute 


Title 


Extent of repeal 


Stat. 29 Car. II, cap. 3 

Stat. 11 audio Viet., 
cap. 21. 

Act XIII of 1840 ... 


Act XIV of 1840 


Act XX of 1844 


Act XXI of 1848 ... 

Act V of 1866 

Act XV of 1866 
Act VIII of 1867 ... 


An Act for prevention of Frauds and 
Perjuries. 

To consolidate and amend the law 
relating to insolvent debtors in 
India. 

An Act for the amendment of the 
law regarding factors, by extending 
to the territories of the East India 
Company, in oases governed by 
English law, the provisions of the 
Statute 4 Geo. IV, chap. 83, as al- 
tered and amended by the Statute 
6 Geo. IV, chap. 94. 

An Act for rendering a written me- 
morandum nece.ssary to the validity 
of certain promises and engage- 
ments, by extending to the terri- 
tories of the East India Company, 
in oases governed by English law, 
the provisions of the Statute 9 
Geo. IV, chap. 14. 

An Act to amend the law relating to 
Advances hona fide made to Agents 
interested with goods, by extending 
to the territories of the East India 
Company, in oases governed by 
English law, the provisions of the 
Statute 6 and 6 Victoria, c. 39, as 
altered by this Act. 

An Act for avoiding Wagers 

An Act to provide a summary proce- 
dure on bills of exchange, and to 
amend in certain respects the com- 
mercial law of British India. 

An Act to amend the law of Partner- 
ship in India. 

An Act to amend the law relating to 
Horse racing in India. 


Sections 1, 2, 3, 4 and 
17. 

Section 42. 


The whole. 


The whole. 


The whole. 


The whole. 
Sections 9 and 10. 

The whole. 

The whole. 
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ACT No. XV OF 1872. 

Notification by the Government of India, Foreign 
Department, Judicial No. 176, dated Fort William, the 
31st December 1875. 

The Governor-General in Council is pleased to direct 
that “ The Indian Christian Marriage Act, 1872,” with 
the exception of the portions thereof specified in the 
Schedule hereto annexed, shall, on and from the first day 
of January 1876, be in force throughout the Territories of 
Mysore, so far as regards marriages between persons one 
of whom is a Native Christian subject of ^Mysore, and 
neither of w’hom is a Christian British subject. 

2. The expression “Local Government,” wherever 
it occurs in the said Act, shall be deemed to mean the 
Chief Commissioner of Mysore."^ 

Schedule. 


Section 1. 

Section 8. 

Section 9, the words “ or (so far as regards any 
Native State) the Governor-General in Council.” 

Sections 28 to 36, inclusive. 

Section 43. 

Sections 45 and 46, those expressions which refer to 
the jurisdiction of a Judge of the High Court. 

Section 47. 

Section 48, the last three clauses and such expressions 
as relate to the jurisdiction of a Judge of the High Court. 

Sections 54 to 56, inclusive. 

Section 84. 

Section 86. 

* This IS virtually stiperseded by Notification of the Government of Mysore 
No. 153, dated the 2nd September 1881, according to which the expression “ Local 
Government*’ is to denote “The Government of His Highness the Maharaja of 
Mysore”. 


35 * 




CONTENTS. 

Peeamble, 

Peeliminabt. 

Sections, 

1. [Omitted] 

2. Enactments repealed. 

3, Interpretation clause. 

PABT I. 

The Peesons by whom Maeeiages may be solemnized. 

4, Marriages to bo solemnized according to Act. 

5- Persons by whom marriages may be solemnized. 

6. Grant and revocation of licenses to solemnize marriages. 

7. Marriage Registrars. 

Senior Marriage Registrar. 

Magistrate when to be Marriage Registrar. 

8. [Omitted.] 

9. Licensing of persons to grant certificates of marriage between 

Native Christians. 

PART II. 

Time and place at which Mabeiages may be solemnised, 

10. Time for solemnizing marriage. 

Exceptions. 

11. Place for solemnizing marriage. 

Pee for special license. 

PART III. 

Mabeiages solemnized by Ministees oe Religion licensed 

UNDEE this act. 

12. Notice of intended Marriage. 

13. Publication of such notice. 

Return of transfer of notice. 

14. Notice of intended marriage in private dwelling. 

15. Sending copy of notice to Marriage Registrar when one party 

is a minor. 

16. Procedure on receipt of notice. 

17. Issue of certificate of notice given and declaration made. 
Proviso. 

18. Declaration before issue of certificate* 

19. Consent of father, or guardian, or mother. 

20. Power to prohibit by notice issue of certificate. 

21. Procedure on receipt of notice. 

22. Issue of certificate in case of minority. 

23. Issue of certificate to Native Christians, 
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Sections, 

24. Form of certificate. 

25. Solemnizatioii of marriage. 

26. Certificate void if marriage not solemnized within two months. 

PART IV. 

Registration of Marriages solemnized by Ministers 

OF Religion, 

27. Marriage when to be registered. 

28 to 36. [Omitted.] 

37. Registration of marriages between Native Christians under 

Part I or Part III. 

Custody and disposal of register-book. 

PART V 

Marriages solemnized by, or in the presence of, 

A Marriage Registrar. 

38. Notice of intended marriage before Marriage Registrar. 

39. Publication of Notice. 

40. Notice to be filed and copy entered in marriage notice book. 

41 . Certificate of notice given and oath made. 

Proviso. 

42. Oath before issue of certificate. 

43. [Omitted.] 

44. Consent of father or guardian. 

Protest against issue of certificate. 

Effect of protest. 

45. Petition where person whose consent is necessary is insane, or 

unjustly withholds consent. 

Procedure on petition. 

46. Petition when Marriage Registrar refuses certificate. 
Procedure on petition. 

47. [Om^tted.] 

48. Petition when Registrar doubts authority of person 

forbidding. 

Procedure on petition. 

49* Liability for frivolous protest against issue of certificate. 

50. Form of certificate. ^ 

61. Solemnization of marriage after issue of certificate. 

52, When marriage not had within two months after notice, 

new notice required, 

53. Marriage Registrar may ask for particulars to be registered, 
54 to 66. [Omitted.] 

67. Registrars to ascertain that notice and certificate are 
understood by Native Christians. 

58. Native Christians to be made to understand declarations. 

59. Registration of marriages between Native Christians. 

PART VI. 

Marriage of Native Christians, 

60. On what conditions marriages of Native Christians may be 

certified. 
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Sections, 

62. Keeping of register-book and deposit of extracts therefrom 

with Begistrar-General. 

63. Searches in register-book and copies of entiies. 

64. Books in which marriages of Native Christians under Part I 

or Part III are registered. 

65. Part VI not to apply to Boman Catholics. 

Saving of certain marriages. 

PAET VII. 

PENAIiTIBS. 

66. False oath, declaration, notice, or certificate for procuring 

marriage, 

67. Forbidding, by false personation, issue of certificate by 

Marriage Begistrar. 

68. Solemnizing marriage without due authority. 

69. Solemnizing marriage out of proper time, or without 

witnesses. 

Saving of marriages solemnized under special license. 

70. Solemnizing, without notice or within fourteen days after 

notice, marriage with minor. 

71. Issuing certificate, or manying without publication of notice. 
Marrying after expiry of notice. 

Solemnizing marriage with minor within fourteen days with- 
out authority of Court, or without sending copy or notice. 
Issuing certificate against authorized prohibition. 

72. Issuing certificate after expiry of notice, or, in case of minor, 

within fourteen days after notice, or against authorized 
prohibition. 

73. Persons authorized to solemnize marriage (other than Clergy 

of Churches of England, Scotland or Borne) — issuing 
certificate, or marrying, without publishing notice, or after 
expiry of certificate ; 

issuing certificate for, or solemnizing marriage with, minor 
within fourteen days after notice ; 

Issuing certificate authorizedly forbidden ; 

Solemnizing marriage authorizedly forbidden ; 

74. Unlicensed person granting certificate pretending to be 

licensed. 

76. Destroying or falsifying register-books. 

76. Limitation of prosecutions under Act. 

PAET VIII. 

MiSOEIiliANBOXJS. 

77. What matters need not be proved in respect of marriage in 

accordance with Act. 

78. Corrections of errors. 

79. Searches and copies of entries, 

80. Certified copy of entry in marriage register, etcsto be evidence. 
fti QAn»^ir»<s certificates of certain marriages to Secretary of State 
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Sbotions. 

82, Local Government to prescribe fees. 

83, Power to make rules. 

84, [Omitted^ 

86. Power to declare who shall be District Judge. 

86. {.Omitted^ 

87. Saving of Consular marriages. 

88. Non- validation of marriages within prohibited degrees. 

SCHEDULE I. — Notice op Maeeiagb, 

SCHEDULE II. — Cebtipioate op Eeoeipt op Notice. 
SCHEDULE 111.— [Omitted.] 

SCHEDULE lY.— [Omitted.] 

SCHEDULE V.— Enactments eepealed. 
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ACT XV OP 1872. 

(Eeoeived the assent of the Goveenor-G-eneeal 
ON THE 18th July 1872.) 

An Act to consolidate and amend the law relating to the 
solemnization in India of the marriages of Christians. 

Whereas ib is expedient to consolidate and amend Preamble, 
the law relating to the solemnization in India of the 
marriages of persons professing the Christian religion ; it 
is hereby enacted as follows : — 

Preliminary. 

1. [Short title and extent.l Omitted as directed hy 
'Notification No. 176 — J., dated the 31sf December 1875. 

2. The enactments specified in the fifth schedule Enactments 
hereto annexed are repealed, but not so as to invalidate 

any marriage confirmed by, or solemnized under, any such 
enactment. 

And all appointments made, licenses granted, 
consents given, certificates issued, and other things duly 
done under any such enactment shall be deemed to be 
respectively made, granted, given, issued and done under 
this Act. 

r 1 

3. In this Act, unless there is something repugnant ^terpreta- 

in the subject or context — tion-cianse. 

“ Church of England ” and “ Anglican ” mean and 
apply to the Church of England as by law established; 

“ Church of Scotland ” means the Church of Scot- 
land as hy law established. 

“ Church of Eome ” and “ Eoman Catholic ” mean 
and apply to the Church which regards the Pope of Eome 
as its spiritual head ; 

“ Church ” includes any chapel or other building 
generally used for Public Christian worship ; 

“ Minor ” means a person who has not completed the 
age of twenty-one years, and who is not a widower or a 
widow ; 

“ Native State ” means the territories of any Native - 
Prince or State in alliance with Her Majesty ; 
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Sections 4 — 7. 

' The expression “ Christians ” means persons profes- 
sing the Christian religion ; 

And the expression “ Native Christians ” includes 
the Christian descendants of Natives of India converted to 
Christianity, as well as such converts. 


PART I. 

The Persons by whom Marriages may be solemnized. 

m 

4. Every marriage between persons, one or both of 
whom is a Christian or are Christians, shall be solemnized 
in accordance with the provisions of the next following 
section ; and any such marriage solemnized otherwise 
than in accordance with such provisions shall be void. 

5. Marriages may be solemnized in India — 

(1) by any person who has received episcopal 
ordination, provided that the marriage be solemnized 
according to the rules, rites, ceremonies and customs of 
the Church of which he is a Minister ; 

(2) by any Clergyman of the Church of Scotland, 
provided that such marriage be solemnized according to 
the rules, rites, ceremonies and customs of the Church of 
Scotland ; 

(3) by any Minister of Religion licensed under this 
Act to solemnize marriages ; 

(4) by, or in the presence of, a Marriage Registrar 
appointed under this Act ; 

(6) by any person licensed under this Act to grant 
certificates of marriage between Native Christians. 

6 . The Local Government may grant licenses to Mini- 
sters of Religion to solemnize marriages within the 
territories und^sr its administration, and may revoke such 
licenses. 

7 . The Local Government may appoint one or more 
Christians, either by name or as holding any ofdce for the 
time being, to be the Marriage Registrar or Marriage 
Registrars for any district subject to its administration. 

Where there are more Marriage Registrars than one 
in any district, the Local Government shall appoint one 
of them to be the Senior Marriaee Reffistrar 
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Seotiom 8 — 11. 

Wlien there is only one Marriage Registrar in a 
district, and such Registrar is absent from such district, 
or ill, or when his office is temporarily vacant, the Magis- 
trate of the District shall act as, and be. Marriage 
Registrar thereof during such absence, illness or temporary 
vacancy. 

8. [Marriage Begistrars in Native States.] Omitted 
as directed by Notification No. 176 — J., dated the 2>lst 
December 1875. 

9. The Local Government [a] may grant a license 
to any Christian, either by name or as holffing any office 
for the time being, authorizing him to grant certificates 
of marriage between Native Christians. 

Any such license may be revoked by the authority by 
which it was granted, and every such grant or revocation 
shall be notified in the official Gazette. 

PART 11. 

Time and place at which Mareiages mat be 

SOLEMNIZED. 

10. Every marriage under this Act shall be solem- 
nized between the hours of six in the morning and seven 
in the evening : 

Provided that nothing in this section shall apply to: — 

(1) a Clergyman of the Church of England solem- 
nizing a marriage under a special license permitting him 
to do so at any hour other than between six in the morning 
and seven in the evening, under the hand and seal of the 
Anglican Bishop of the Diocese or his Commissary, or 

(2) a Clergyman of the Church of Rome solemnizing 
a marriage between the hours of seven in the evening and 
six in the morning, when he has received a general or 
special license in that behalf from the Roman Catholic 
Bishop of the Diocese or Vicariate in which such mar- 
riage is so solemnized, or from such person as the same 
Bishop has authorized to grant such license. 

11. No Clergyman of the Church of England shall 
solemnize a marriage in any place other than a chmch, 

unless there is no church within filve miles’ distance 
by the shortest road from such place, or 

[a] Certain words in Section 9 have been omitted as directed bv NotifipflHrtn 
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Sections 12-13. 

unless he has received a special license authorizing 
him to do so under the hand and seal of the Anglican 
Bishop of the Diocese or his Commissary. 

For such special license, the Eegistrar of the Diocese 
may charge such additional fee as the said Bishop from 
time to time authorizes. 


PART III. 

Maeeiages solemnized by Ministers of Religion 

LICENSED UNDER THIS ACT. 

12 . Whenever a marriage is intended to be solem- 
nized by a Minister of Religion licensed to solemnize 
marriages under this Act — 

one of the persons intending marriage shall give 
notice in writing, according to the form contained in the 
first schedule hereto annexed, or to the like effect, to the 
Minister of Religion whom he or she desires to solemnize 
the marriage, and shall state therein — 

(a) the name and surname, and the profession or 
condition, of each of the persons intending marriage, 

(b) the dwelling-place of each of them, 

(c) the time during which each has dwelt there, and 

(cZ) the church or private dwelling in which the 

marriage is to be solemnized ; 

Provided that, if either of such persons has dwelt in 
the place mentioned in the notice during more than one 
month, it may be stated therein that he or she has dwelt 
there one month and upwards. 

13 . If the persons intending marriage desire it to be 
solemnized in a particular church, and if the Minister of 
Religion to whom such notice has been delivered be 
entitled to officiate therein, he shall cause the notice to be 
affixed in some conspicuous part of such church. 

But if he is not entitled to officiate as a Minister in 
such church, he shall, at his opinion, either return the 
notice to the person who delivered it to him, or deliver 
it to some other Minister entitled to officiate therein, 
who shall thereupon cause the notice to be affixed as 
aforesaid. 
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Sections 14 — 18. 

14. If it be intended that the marriage shall be 
solemnized in a private dwelling, the Minister of Eeligion, 
on receiving the notice prescribed in section 12, shall 
forward it to the Marriage Eegistrar of the District, who 
shall affix the same to some conspicuous place in his own 
office. 

15 . When one of the persons intending marriage is 
a minor, every Minister receiving such notice shall, unless 
within twenty-four hours after its receipt he returns the 
same under the provisions of section 13, send by the post 
or otherwise, a copy of such notice to the Marriage Eegistrar 
of the District, or, if there be more than one Eegistrar of 
such district, to the Senior Marriage Eegistrar, 

16 . The Marriage Eegistrar or Senior Marriage 
Eegistrar, as the case may be, on receiving any such 
notice, shall affix it to some conspicuous place in his own 
office, and the latter shall further cause a copy of the said 
notice to be sent to each of the other Marriage Eegistrars 
in the same district, who shall likewise publish the same 
in the manner above directed. 

17 . Any Minister of Eeligion consenting or intend- 
ing to solemnize any such marriage as aforesaid shall, on 
being required so to do by or on behalf of the person by 
whom the notice was given, and upon one of the persons 
intending marriage making the declaration hereinafter 
required, issue under his hand a certificate of such notice 
having been given and of such declaration having been 
made; 

Provided — 

(1) that no such certificate shall be issued until 
the expiration of four day s after the date of the receipt of 
the notice by such Minister ; 

(2) that no lawful impediment be shown to his 
satisfaction why such certificate should not issue ; and 

(3) that the issue of such certificate has not been 
forbidden, in manner hereafter mentioned, by any person 
authorized in that behalf. 

18 . The certificate mentioned in section 17 shall 
not be issued until one of the persons intending marriage 
has appeared personally before the Minister and made a 
solemn declaration — 

(a) that he or she believes that there is not any 
impediment of kindred or affinity, or other lawful 
hindrance to the said marriage. 
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Sections 19 — 23. 

and when either or both of the parties is or are a minor 
or minors, 

{h) that the consent or consents required by law 
has or have been obtained thereto, or that there is no 
person resident in India having authority to give such 
consent, as the case may he. 

19 . The father, if living, of any minor, or, if the 
father be dead, the guardian of the person of such minor, 
and, in case there be no such guardian, then the mother 
of such minor, may give consent to the minor’s marriage, 

and such consent is hereby required for the same 
marriage, unless no person authorized to give such consent 
be resident in India. 

20 . Every person whose consent to a marriage is 
required under section 19 is hereby authorized to prohibit 
the issue of the certificate by any Minister, at any time 
before the issue of the same, by notice in writing to such 
Minister, subscribed by the person so authorized with his 
or her name and place of abode and position with respect 
bo either of the persons intending marriage, by reason of 
which he or she is so authorized as aforesaid. 

21. If any such notice be received by such Minister, 
he shall not issue his certificate and shall not solemnize 
the said marriage until he has examined into the matter 
of the said prohibition, and is satisfied that the person 
prohibiting the marriage has no lawful authority for 
such prohibition, 

or until the said notice is withdrawn by the person 
who gave it. 

22 . When either of the persons intending marriage 
is a minor, and the Minister is not satisfied that the con- 
sent of the person whose consent to such marriage is 
required by section 19, has been obtained, such Minister 
shall not issue such certificate until the expiration of 
fourteen days after the receipt by him of the notice of 
marriage. 

23 . When any Native Christian about to be married 
takes a notice of marriage to a Minister of Eeligion, or 
applies for a certificate from such Minister under section 
17, such Minister shall, before issuing the certificate, 
ascertain whether such Native Christian is cognizant of 
the purport and effect of the said notice or certificate, as 
the ease may be, and, if not, shall translate or cause to be 



1872.] 


CHBISTIAN MABEIAGB 


559 


Sections 24 — 37. 

translated the notice or certificate to such Native 
Christian into some language which he understands. 

24. The certificate to be issued by such Minister 
shall be in the form contained in the second schedule 
hereto annexed, or to the like efiect. 

25. After the issue of the certificate by the Minister, 
marriage may be solemnized between the persons therein 
described according to such form or ceremony as the 
Minister thinks fit to adopt : 

Provided that the marriage be solemnized in the 
presence of at least two witnesses besides the Minister. 

26. "Whenever a marriage is not solemnized within 
two months after the date of the certificate issued by such 
Minister as aforesaid, such certificate and all proceedings 
(if any) thereon shall be void, 

and no person shall proceed to solemnize the said 
marriage until new notice has been given and a certificate 
thereof issued in manner aforesaid. 

PAET IV. 

Kegisteation of Mabbiages solemnized by Ministebs 

OF Eeligion. 

27. All marriages hereafter solemnized in India 
between persons one or both of whom professes or profess 
the Christian religion, except marriages solemnized under 
Part V or Part VI of this Act, shall be registered in 
manner hereinafter prescribed. 

28 to 36. [Begistration of Marriages of -persons not 
being Native Christians.'\ Omitted as directed by Notifi- 
cation No. 176 — J., dated the 31st December 1875. 

37. When any marriage between Native Christians 
is solemnized under Part I or Part III of this Act, the 
person solemnizing the same shall fa] register the marriage 
in a separate register-book, and shall keep it safely until 
it is filled, or, if he leave the district in which he solem- 
nized the marriage before the said book is filled, shall 
make over the same to the person succeeding to his duties 
in the said district. 


[a] The words instead of proceeding in the manner provided by sections 28 to 
86, both inclusive,” have been omitted, as a consequence of the omission of sections 
28 to 36, sujpra. 
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Sections 38 — 40. 

Whoever has the control of the book at the time 
when it is filled shall send it to the Marriage Registrar of 
the district, or, if there be more Marriage Registrars than 
one, to the Senior Marriage Registrar, who shall send it 
to the Secretary to the Local Government to be kept by 
him with the records of his office. 

PART V. 

MaEBIAGBS solemnized by, OB IN THE PEESENOE OF, 

A Mabeiage Registbae. 

Stemded ^ marriage is intended to be solemnized 

marriage by, or in the presence of, a Marriage Registrar, one of the 
Mimage parties to such marriage shall give notice in writing, in 
Begistrar. (jhe form Contained in the first schedule hereto annexed, 
or to the like effect, to any Marriage Registrar of the 
district within which the parties have dwelt ; 

or, if the parties dwell in different districts, shall give 
the like notice to a Marriage Registrar of each district, 
and shall state therein the name and surname, and 
the profession or condition, of each of the parties intend- 
ing marriage, the dwelling-place of each of them, the time 
during which each has dwelt therein, and the place at 
which the marriage is to be solemnized : 

Provided that, if either party has dwelt in the place 
stated in the notice for more than one month, it may be 
stated therein that he or she has dwelt there one month 
and upwards. 

39. Every Marriage Registrar shall, on receiving any 
such notice, cause a copy thereof to be affixed in some 
conspicuous place in his own office. 

When one of the parties intending marriage is a 
minor, every Marriage Registrar shall, within twenty-four 
hours after the receipt by him of the notice of such mar- 
riage, send, by post or otherwise, a copy of such notice to 
each of the other Marriage Registrars (if any) in the same 
district, who shall likewise affix the copy in some conspi- 
cuous place in his own office. 

40 . The Marriage Registrar shall file all such notices 
and keep them with the records of his office, 
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Sections 41 — 43 . 

and shall also forthwith enter a true copy of all such 
notices in a book to be furnished to him for that purpose 
by the Local Government, and to be called the “ Marriage 
Notice Book 

and the Marriage Notice Book shall be open at all 
reasonable times, without fee, to all persons desirous of 
inspecting the same. 

41. If the party by w'hom the notice was given certificate of 
requests the Marriage Eegistrar to issue the certificate 

next hereinafter mentioned, and if one of the parties 
intending marriage has made oath as hereinafter required, 
the Marriage Eegistrar shall issue under his hand a certi- 
ficate of such notice having been given and of such oatjh 
having been made : 

Provided — 

that no lawful impediment be shown to his satisfaction Proviso, 
why such certificate should not issue ; 

that the issue of such certificate has not been for- 
bidden, in manner hereinafter mentioned, by any person 
authorized in that behalf by this Act ; 

that four days after the receipt of the notice have 
expired, and further, 

that where, by such oath, it appears that one of the 
parties intending marriage is a minor, fourteen days after 
the entry of such notice have expired. 

42. The certificate mentioned in section 41 shall not Oafeh before 
be issued by any Marriage Eegistrar, until one of the 
parties intending marriage appears personally before such 
Marriage Eegistrar, and makes oath — 

(a) that he or she believes that there is not any 
impediment of kindred or affinity, or other lawful hind- 
rance, to the said marriage, and 

(b) that both the parties have, or (where they have 
dwelt in the districts of different Marriage Eegistrars) that 
the party making such oath has, had their, his or her usual 
place of abode within the district of such Marriage 
Eegistrar, 

and, where either or each of the parties is a minor, 

(c) that the consent or consents to such marriage 
required by law has or have been obtained thereto, or that 
there is no person resident in India authorized to give 
such consent, as the ease may be. 

43. [Petition to High Court to order certificate in 
h.ss than fourteen daus^ Omitted, as d,ireetpd hn Nnt4-f}/>n. 
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Sections 44 — 46. 

44 . The provisions of section 19 apply to every 
marriage under this Part, either of the parties to which is 
a minor ; 

and any person whose consent to such marriage would 
be required thereunder may enter a protest against the 
issue of the Marriage Registrar’s certificate, by writing, 
at any time before the issue of such certificate, the word 
“forbidden” opposite to the entry of the notice of such 
intended marriage in the Marriage Notice Book, and by 
subscribing thereto his or her name and place of abode, 
and his or her position with respect to either of the parties, 
by reason of which he or she is so authorized. 

When such protest has been entered, no certificate 
shall issue until the Marriage Registrar has examined 
into the matter of the protest, and is satisfied that it 
ought not to obstruct the issue of the certificate for the 
said marriage, or until the prooest be withdrawn by the 
person who entered it. 

45 . If any person whose consent is necessary to any 
marriage under this Part is of unsound mind, 

or if any such person (other than the father) without 
just cause withholds his consent to the marriage, 

the parties intending marriage may apply by petition 
[a] to the District Judge ; 

and the said ib] District Judge fc] may examine the 
allegations of the petition in a summary way : 

And, if upon examination such marriage appears 
proper, such [b] District Judge [c] shall declare the 
marriage to be a proper marriage. 

Such declaration shall he as effectual as if the person 
whose consent was needed had consented to the marriage; 

and, if he has forbidden the issue of the Marriage 
Registrar’s certificate, such certificate shall be issued and 
the like proceedings may be had under this Part in rela- 
tion to the marriage as if the issue of such certificate had 
not been forbidden. 

46 . Whenever a Marriage Registrar refuses to issue 
a certificate under this Part, either of the parties intending 
marriage may apply by petition [dj to the District Judge. 

[aj, [b], [c], [d] Those expressions in Sections 45 and 46 which refer to the juris- 
diction of a Judge of the High Court have been omitted as directed by Nofifioatiou 
;i^o. 176— J., dated the 31st Deoemb®^ 1875, 
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Sections 47 — 49. 

The said [a] District Judge [b] may examine the 
allegations of the petition in a summary way, and shall 
decide thereon. 

The decision of such [c] District Judge shall be final, 
and the Marriage Registrar to whom the application for 
the issue of a certificate was originally made shall proceed 
in accordance therewith. 

47 . [Petition when Marriage Registrar in Native 
State refuses certificate.^ Omitted as directed by Noti- 
fication No. 176— J., dated the 31s^ December 1875. 

48 . Whenever a Marriage Registrar, acting under 
the provisions of section 44, is not satisfied that the per- 
son forbidding the issue of the certificate is authorized by 
law so to do, the said Marriage Registrar shall apply by 
petition [a] to the District Judge. 

The said petition shall state all the circumstances of 
the case, and pray for the order and direction of the Court 
concerning the same, 

and the said [b] District Judge [c] shall examine 
into the allegations of the petition and the circumstances 
of the case ; 

and if, upon such examination, it appears that the 
person foi'bidding the issue of such certificate is not 
authorized by law so to do, such [b] District Judge 
[o] shall declare that the person forbidding the issue 
of such certificate is not authorized as aforesaid, 

and thereupon such certificate shall be issued, and 
the like proceedings may be had in relation to such mar- 
riage as if the issue had not been forbidden, (d) 

49 . Every person entering a protest with the 
Marriage Registrar, under this Part, against the issue of 
any certificate, on grounds which such Marriage Regis- 
trar, under section 44, or [c] the District Judge, under 
sections 45 or 46, declares to be frivolous and such as 
ought not to obstruct the issue of the certificate, shall 
be liable for the costs of all proceedings in relation thereto 
and for damages, to be recovered by suit by the person 
against whose marriage such protest was entered. 

rairrby* [c] These expressions in Section 46. [ 

W t M » LOJ > [^] Such expressions in Section 48 as relate to the jurisdiction of a 
Judge of the High Court, and the last three clauses of the section, have been omitted 
as directed by Notification No. 176— J., dated the 31st December 1876. 

[e\ The words “or a Judge of the High Court*’ in Section 49 have been omitted 
in consequence of the omission from previous Sections of all expressions relating to 
the nf a .Tndp'e of the Court 


Procedure on 
petition. 


Petition 

when 

liegistrar 

doubts 

authority 

of person 

forbidding. 

Procedure on 
petition. 


Liability for 

frivolous 

protest 

against 

issue of 

certificate. 



Form of 
certificate. 


Solemniza- 
tion of mar- 
riage after 
issne of 
certificate. 


When mar- 
riage not 
had within 
two months 
after notice, 
new notice 
required. 


Marriage 
Registrar 
may ash for 
pai^ionlars 
to be regis- 


564 CHEISTIAN MARBIAGE [ACT XY 

Sections 60 — 63 

50 . The certificate to be issued by the Marriage 
Eegistrar under the provisions of section 41 shall be in 
the form contained in the second schedule to this Act 
annexed or to the like efiect, 

and the Local Government shall furnish to every 
Marriage Eegistrar a sufficient number of forms of certifi- 
cate. 

51. After the issue of the certificate of the Marriage 
Eegistrar, 

or, where notice is required to be given under this 
Act to the Marriage Eegistrars for difierent districts, 
after the issue'of the certificates of the Marriage Eegistrars 
for such districts, 

marriage may, if there be no lawful impediment to the 
marriage of the parties described in such certificates, or 
certification, be solemnized between them, according to 
such form and ceremony as they think fit to adopt. 

But every such marriage shall be solemnized in the 
presence of some Marriage Eegistrar (to whom shall be 
delivered such certificate or certificates as aforesaid), and 
of two or more credible witnesses besides the Marriage 
Eegistrar. 

And in some part of the ceremony each of the parties 
shall declare as follows, or to the like effect : — 

“ I do solemnly declare that I know not of any law- 
ful impediment why I, A. B., may not be joined in matri- 
mony to G. D.” 

And each of the parties shall say to the other as 
follows, or to the like efiect : — “ I call upon these persons 
here present to witness that I, A. E., do take thee, G. D., 
to be may lawful wedded wife [or husband].” 

52. Whenever a marriage is not solemnized within 
two months after the copy of the notice has been entered 
by the Marriage Eegistrar, as required by section 40, the 
notice and the certificate, if any, issued thereupon, and 
all other proceedings thereupon, shall be void ; 

and no person shall proceed to solemnize the marriage, 
nor shall any Marriage Eegistrar enter the same, until new 
notice has been given, and entry made, and certificate 
thereof given, at the time and in the manner aforesaid. 

53. A Marriage Eegistrar before whom any marriage 
is solemnized under this Part may ask of the persons to 
be married the several particulars required to be registered 
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Sections 54 — 60. 


64. [Registration of marriages solemnised under 
Part F.] Omitted as directed by Notification No. 176 — J., 
dated the Sls^ December 1875. 

65. {Gertificates to be sent monthly to Registrar- 
(ieneraJ and Custody of Register -booh.] Omitted as directed 
by Notification No. 176 — J., dated the Blsi December V616. 

66. [0 fleers to whom Registrars in Native States 
shall send- certificates.^ Omitted as directed bij Notifica- 
tion No. 176 — J., dated the Zlst December 1875. 

57. When any Native Christian about to be married Registrars to 
gives a notice of marriage, or applies for a certificate from that notice 
a Marriage Eegistrar, such Marriage Eegistrar shall oftear?^^ 
ascertain whether the said Native Christian understands 
the English language, and, if he does not, the Marriage c^rktoM. 
Eegistrar shall translate, or cause to be translated, such 
notice or certificate, or both of them, as the case may be, 
to such Native Christian into a language which he under- 
stands ; 

or the Marriage Eegistrar shall otherwise ascertain 
whether the Native Christian is cognizant of the purport 
and effect of the said notice and certificate. 


68. When any Native Christian is married under the Native 
provisions of this Part, the person solemnizing the marriage Sbe mS to 
shall ascertain whether such Native Christian understands 
the English language, and, if he does not, the person solem- 
nizing the marriage shall, at the time of the solemnization, 
translate, or cause to be translated, to such Native 
Christian, into a language which he understands, the 
declarations made at such marriage in accordance with the 
provisions of this Act. 

59. The registration of marriages between Native Registration 
Christians under this Part shall be made in conformity betwS“®^^ 


with the rules laid down in section 87 (so far as they are 
applicable), and not otherwise. 


Kative 

Christzans. 


PAET VI. 


Marriage of Native Christians. 

60. Every marriage between Native Christians apply- 
ing for a certificate shall, without the preliminary notice aarruges^f 
required under Part III, be certified under this Part, if the ohrutians 
following conditions be fulfilled, and not otherwise : — TOrlilea 

(1) the age of the man intending to be married shall ^ ® ‘ 
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Sections 61 — 63. 

(2) neither of the persons intending to be married 
shall have a wife or husband still living ; 

(3) in the presence of a person licensed under section 
9, and of at least two credible witnesses other than such 
person, each of the parties shall say to the other — 

“ I call upon these persons here present to witness 
that I, A.B., in the presence of Almighty God, and in the 
name of our Lord Jesus Christ, do take thee, G. D., to be 
my lawful wedded wife [or Mshand] ” or words to the like 
effect ; 

Provided that no marriage shall be certified under this 
Part when either of the parties intending to be married 
has not completed his or her eighteenth year, unless such 
consent as is mentioned in section 19 has been given to the 
intended marriage, or unless it appears that there is no 
person living authorized to give such consent. 

Grant of 61. When, in respect to any marriage solemnized 

certificate. under this Part, the conditions prescribed in section 60 
have been fulfilled, the person licensed as aforesaid, in 
whose presence the said declaration has been made, shall, 
on the application of either of the parties to such marriage, 
and on the payment of a fee of four annas, grant a certi- 
ficate of the marriage. 

The certificate shall be signed by such licensed person, 
and shall be received in any suit touching the validity of 
such marriage as conclusive proof of its having been per- 
formed. 

Register-book 62. A register-book of all marriages of which certi- 
to be kept. fioates are granted under section 61 shall be kept by the 
person granting such certificates in his own vernacular 
language. 

Such register-book shall be kept according to such form 
as the Local Government from time to time prescribes in 
this behalf, and true extracts therefrom duly authenticated 
shall be deposited at such places as the Local Government 
directs. 

fe “iter Vook Every person licensed under this Act to grant 

anTco^esof Certificates of marriage, and keeping a marriage-register- 
entries. hook Under sectioU' 6‘2, shall, at all reasonable times, allow 
search to be made in such book, and shall, on payment of 
the proper fee, give a copy, certified under his hand, of an 
entry therein. 



1872.] 


CHRISTIAN MARRIAGE 


667 


Sections 64 — 68. 

64 . The provisions of sections 62 and 63, as to the 

form of the register-book, depositing extracts therefrom, marriages of 

allowing searches thereof, and giving copies of the entries chStians 

therein, shall, mutatis mutandis, apply to the books kept ““larfiir ^ 

under section 37. are regis- 

tered. 

65 . This Part of this Act, except so much of sections pai-t vi not 
62 and 63 as are referred to in section 64, shall not apply to Romlu^ 
marriages between Roman Catholics. But nothing herein a®' 
contained shall invalidate any marriage celebrated between oertam ° 
Roman Catholics under the provisions of Part V of Act 

No. XXV of 1864, previous to the twenty-third day of 
February, 1865. 


PART VII. 

Penalties. 

66. Whoever for the purpose of procuring any mar- 
riage, intentionally makes any false oath or signs any false 

notice or certificate required by this Act, shall be deemed ' 

guilty of the offence described in section 193 of the Indian iOTpr^nring 
Penal Code. 

67 . Whoever forbids the issue, by a Marriage Regis- 
trar„of a certificate, by falsely representing himself to a fy 
person whose consent to the marriage is required by law, 
knowing or believing such representation to be false, or oerueoate ty 
not having reason to believe it to be true, shall be deemed Ee^trar. 
guilty of the offence described in section 205 of the Indian 

Penal Code. 

68. Whoever, not being authorized under this Act, to 
solemnize a marriage in the absence of a Marriage Regis- 

trar of the district in which such marriage is solemnized, without duo 
knowingly solemnizes a marriage between persons one or 
both of whom is or are a Christian or Christians, shall 
be punished with imprisonment which may extend to ten 
years, or (in lieu of a sentence of imprisonment for seven 
years or upwards) with transportation for a term of not 
less than seven years, and not exceeding ten years, 

or, if the offender be an European or American, with 
penal servitude according to the provisions of Act XXIV 
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Sections 69-71. 

transportation in respect of European and A /nerican convicts 
and to amend the law relating to the removal of such 
convicts), 

and shall also be liable to fine. 

69. Whoever knowingly and wilfully solemnizes a 
marriage between persons one or both of whom is or are a 
Christian or Christians at any time other than between the 
hours of six in the morning and seven in the evening, or 
in the absence of at least two credible witnesses other than 
the person solemnizing the marriage, shall be punished 
with imprisonment for a term which may extend to three 
years, and shall also be liable to fine. 

This section docs not apply to marriages solemnized 
under special. licenses granted by the Anglican Bishop of 
the Diocese or by his Commissary, not to marriages per- 
formed between the hours of seven in the evening and six 
in the morning by a Clergyman of the Church of Eome, 
when he has received the general or special license in that 
behalf mentioned in section 10. 

70. Any Minister of Eeligion licensed to solemnize 
marriages under this Act, who, without a notice in writing, 
or, when one of the parties to the marriage is a minor, and 
the required consent of the parents or guardians to such 
marriage has not been obtained, within fourteen days after 
the receipt by him of notice of such marriage, knowingly 
and wilfully solemnizes a marriage under Part III, fihall 
be punished with imprisonment for a term which may 
extend to three years, and shall also be liable to fine. 

71. A Marriage Eegistrar under this Act, who com- 
mits any of the following offences : — 

(1) knowingly and wilfully issues any certificate for 
marriage, or solemnizes any marriage, without publishing 
the notice of such marriage as directed by this Act ; 

(2) after the expiration of two months from the 
issue by him of a certificate in respect of any marriage, 
solemnizes such marriage ; 

(3) solemnizes, without an order of a competent 
Court authorizing him to do so, any rrjarriage, when one of 
the parties is a minor, before the expiration of fourteen 
days after the receipt of the notice of such marriage, or 
without sending, by the post or otherwise, a copy of such 
notice to the Senior Marriage Eegistrar of the District if 
there be more Marriage Eegistrars of the Distrir.t tVinn r>-no 
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(4) issues any certificate the issue of which has been 
prohibited, as in this Act provided, by any person aritho- 
rized to prohibit the issue thereof, 

shall be punished with imprisonment for a term which 
may extend to five years, and shall also be liable to fine. 

72. Any marriage Eegistrar knowingly and wilfully 
issuing any certificate for marriage after the expiration of 
three months after the notice has been entered by him as 
aforesaid, 

or knowingly and wilfully issuing, without the order 
of a competent Court authorizing him so to do, any certi- 
ficate for marriage, where one of the parties intending 
marriage is a minor, before the expiration of fourteen days 
after the entry of such notice, or any certificate the issue 
of which has been forbidden as aforesaid by any person 
authorized in this behalf, 

shall be deemed to have committed an ofience under 
section 166 of the Indian Penal Code. 

73 . Whoever, being authorized under this Act to 
solemnize a marriage. 

and not being a Clergyman of the Church of England 
solemnizing a marriage after due publication of banns, or 
under a license from the Anglican Bishop of the Diocese 
or a Surrogate duly authorized in that behalf, 

or, not being a Clergyman of the Church of Scotland 
solemnizing a marriage according to the rules, rites, cere- 
monies and customs of that church, 

or, not being a Clergyman of the Church of Eome, 
solmnizing a marriage according to the rites, rules, cere- 
monies and customs of that church, 

knowingly and wilfully issues any certificate for 
marriage under this Act, or solemnizes any marriage bet- 
ween such persons as aforesaid, without publishing, or 
causing to be aflSxed, the notice of such marriage as directed 
in Part III of this Act, or after the expiration of two 
months after the certificate has been issued by him ; 

or knowingly and wilfully issues any certificate for 
marriage, or solemnizes a marriage between such persons 
when one of the persons intending marriage is a minor, 
before the expiration of fourteen days after the receipt of 
notice of such marriage, or without sending, by the post or 
otherwise, a copy of such notice to the Marriage Eegistrar. 
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or, if there be more Marriage Begistrars than one, to the 
Senior Marriage Eegistrar of the District ; 

or knowingly and wilfully issues any certificate the 
issue of which has been forbidden, under this Act, by any 
person authorized to forbid the issue ; 

or knowingly and wilfully solemnizes any marriage 
forbidden by any person authorized to forbid the same ; 

shall be punished with imprisonment for a term which 
may extend to four years, and shall also be liable to fine. 

74. Whoever, not being licensed to grant a certificate 
of marriage under Part VI of this Act, grants such certifi- 
cate intending thereby to make it appear that he is so 
licensed, shall be punished with imprisonment for a term 
which may extend to five years, and shall also be liable 
to fine. 

76. Whoever, by himself or another, wilfully destroys 
or injures any register-book or the counterfoil certificates 
thereof, or any part thereof, or any authenticated extract 
therefrom, 

or falsely makes or counterfeits any part of such 
register-book or counterfoil certificates, 

or wilfully inserts any false entry in any such register, 
book or counterfoil certificate or authenticated extract, 
shall be punished with imprisonment for a term which 
may extend to seven years, and shall also be liable to fine. 

76. The prosecution for every offence punishable 
under this Act shall be commenced within two years after 
the offence is committed. 

PART VIII. 

Miscellaneous. 

77. Whenever any marriage has been solemnized in 
accordance with the provisions of sections 4 and 5, it shall 
not be void merely on account of any irregularity in 
respect of any of the following matters, namely : — 

(1) any statement made in regard to the dwelling 
of the persons married, or to the consent of any person 
whose consent to such marriage is required by law ; 

(2) the notice of the marriage ; 

(3) the certificate or translation thereof ; 

(4) the time and place at which the marriage has 
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Secfiom 78—81. 

(5) the registratioQ of the marriage. 

78 . Every peiBon charged will, the daty of registering 

any marriage, who discovers any error m the form or 
substance of any such entry, may, within one month next 
after the discovery of such error, in the presence of the 
persons married, or, in case of their death or absence in 
the presence of two other credible witnesses, correct the 
error by entry in the margin, without any alteration of 
the original entry, and shall sign the marginal entry, and 
add thereto the date of such correction, and such person 
shall make the like marginal entry in the certificato 
thereof. 

And every entry made under this section shall be 
attested by the witnesses in whose presence it was made. 

And, in case such certificate has been already serit 
to the Secretary to the Local G-overnment, such person 
shall make and send in like manner a separate certificate 
of the original erroneous entry, and of the marginal 
correction therein made. 

79. Every person solemnizing a marriage under this Searches ana 

Act, and hereby required to register the same, copies of 

and every Marriage Eegistrar or Secretary to the Local 
Government having the custody for the time being of any 
register of marriages, or of any certificate, or duplicate or 
copies of certificate, under this Act, 

shall, on payment of the proper fees, at all reasonable 
times, allow searches to be made in such register, or for 
such certificate, or duplicate or copies, and give a coi)y 
under his hand of any entry in the same. 

80 . Every certified copy, purporting to be signed by certified copy 
the person entrusted under this Act with the custody of 

any marriage — register or certificate, or duplicate, required 
to be kept or delivered under this Act, of any entry of a eviaLoe. 
marriage in such register, or of any such certificate or 
duplicate, shall bo received as evidence of the marriage 
purporting to be so entered, or of the facts purporting 
to be so certified therein, without further proof of such 
register or certificate or duplicate, or of any entry therein, 
respectively, or of such copy. 

81 . The Secretary to the Local Government and Sending 

the officers appointed under section 66 shall, at the end Stir*®* 
of every quarter in each year, select, from the certificates to 
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quarter, the certificates of the marriages of which the 
Governor-General in Council may desire that evidence 
shall be transmitted to England, 

and shall send the same certificates, signed by them 
respectively, to the Secretary to the Government of India 
in the Home Department, for the purpose of being for- 
warded to the Secretary of State for India and delivered 
to the Registrar-General of Births, Deaths and Marriages : 

Provided that, in the case of the Governments of 
Madras and Bombay, the said certificates shall be for- 
warded by such Governments respectively directly to the 
Secretary of State for India. 

82 . Fees shall be chargeable under this Act for — 

receiving and publishing notice of marriages ; 

issuing certificates of marriages by Marriage Regis- 
trars, and registering marriages by the same ; 

entering protests against, or prohibitions of, the issue 
of marriage certificates by the said Registrars ; 

searching register-books or certificates, or duplicates 
or copies thereof ; 

giving copies of entries in the same under Sections 63 
and 79, 

The Local Government shall fix the amount of such 
fees respectively, 

and may from time to time vary or remit them 
either generally or in special oases, as to it may seem fit. 

83 . The Local Government may make rules in regard 
to the disposal of the fees mentioned in section 82, the 
supply of register-books, and the preparation and submis- 
sion of returns of marriages solemnized under this Act. 

84 . [Power to ^prescribe fees and rules for Native 
States.] Omitted as directed by Notification No. 176—/., 
dated the 31si December 1876. 

85 . The Local Government may, by notification in 
the official Gazette, declare who shall, in any place to which 
this Act applies, be deemed to be the District Judge. 

86. [Power to delegate functions under this Act of 
Governor-General in Council^ Omitted as directed by 
Notification No. 176 — /., dated the 31si December 1875. 

87 . Nothing in this Act applies to any marriage per- 
formed by any Minister, Consul or Consular Agent between 
subjects of the State which he represents and according 
to the laws of such State. 
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Section 88. 

88 . Nothing in this Act shall be deemed to validate Non- 
any marriage which the personal law applicable to either 
of the parties forbids him or her to enter into. . 

* proniDitea 

degrees. 


{Schedule I, — Notice of Marriage^ 
SCHEDULE I. 

{See sections 12 and 38.) 

Notice of Marriage. 

To a Minister [or Eegistrar] of 

I hereby give you notice that a marriage is intended 
to be had, within three calendar months from the date 
hereof, between me and the other party herein named and 
described (that is to say) ; 



[The italics in this schedule are to be filled up, as 
the case may be, and the blank division thereof is only 
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Schedule II, — Gertificate of Recei'pt of Notice. 

SCHEDULE 11. 

{See sections 24 and 60.) 

Oertipioate of Receipt op Notice, 

I, do hereby 

certify that, on the day of , notice was 

duly entered in u>y Marriage Notice Book of the marriage 
intended between the parties therein named and described, 
delivered undei the hand of 
one of the parties, (that is to sajO^ — 



and that the declaration required by section 17 [or 41] of 
the Indian Christian Marriage Act, 1872, has been duly 
made by the said {James Smith). 


Date of notice entered ] The issue of this certificate 

has not been prohibited by 
Date of certificate given any person authorized to 

^ forbid the issue thereof. 

Witness my hand, this day of seventy-two 


{Signed.) 
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This certificate will be void, unless the Marriage is 
solemnized on or before the day of 

[The italics in the schedule are to be filled up, as the 
case may be, and the blank division theieof is only to be 
filled up when one of the parties lives in another district.] 

SCHEDULE III. 

[Worm of Register of Mairiages.^ 

Omitted as a consequence of the oniisbion rf 
sections 28 and 31. 


SCHEDULE IV. 

[Marriage Register Bookf] 

Omitted as a consequence of the omission of 
sections 32 and 54. 


SCHEDULE V. 
[8ee section 2.) 
Enactments repealed. 


Number and year 

Title 

Extent of repeal 

Statute 58 Geo. 3, cap, 
84 

An Act to remove doubts as to the 
validity ot certain marriages had 
and solemnized within the British 
territories m India j 

The whole. 

Statute 14 and 15 
Vio » cap 40 

An Act for Marriages in India 

The whole. 

Act No. V of 1852 ... 

An Act for giving effect to the provi- 
sions of an Act of Parliament, passed 
in the 15th >ear ot the reign of Her 
present Ma-jesty, entitled “An Act 
tor Marriages in India.” 

So much as has not 
been repealed 

Act No. V of 1866 ... 1 

The Indian Marriage Act, 1865 

The whole Act, except 
so far as it relates 
to the Straits Settle- 
ments, 

Act No. ZXII of 1866 

An Act to extend uhe Indian Marriage 
Act, 1865, to the Hyderabad Assigned 
Districts and the cantonments ot 
Secunderabad, Trimungerry and 
Aurangabad 

j The whole. 

1 

1 

1 
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ACT V OF 1873. 


Notification by the Government of India, Foreign 
Department, Judicial, No. 118, dated Simla, the 22nd 
June 1873. 

His Excellency the Viceroy and Governor-General in 
Council is pleased to apply the provisions of Act V of 
1873 (The Government Savings Banks Act, 1873) to the 
Province of Mysore. 




TW n. VOT,. T 




Pbeamble. 
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Sections. 


Preliminary. 


1. Short title. 
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Commencement. 

2. Bepeal of Act XXYI of 1855. 

3. Interpretation-clause. 


Deposits belonging to the Estates of Deceased Persons 

4. Payment on death of depositor. 
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Sections 1 — 4. 

ACT V OP 1873. 

(Received the assent op the GovbrnoPv-Gbneral 
ON the ‘28th January 1873.) 

An^Act to amend the lato relating to Government 
Savings Banks. 

Whereas it is expedient to amend the law relating 
to the payment of deposits in Government Savings Banks ; 
It is hereby enacted as follows : — 

Prehminary. 

1. This Act may be called “The Government 
Savings Banks Act, 1873 — 

It extends to the whole of British India ; 

And it shall come into force on the passing thereof, 

2. Act No. XXVI of 1856 (to facilitate the “payment 
of small deposits in Government Savings Banks to the 
representatives of deceased depositors) is hereby repealed. 

3. In this Act — 

“ Depositor ” means a person by whom, or on whose behalf, 
money has been heretofore, or shall be hereafter, deposited 
in a Government Savings Bank ; and “ deposit ” means 
money so deposited : 

[“ Secretary ” includes the Officer in immediate charge 
of a District Treasury or of the State Huzur Treasury ; 

“ Minor ” means a person who has not completed the 
age of eighteen years or, if he is not domiciled in Mysore, 
has not attained majority according to the law to which 
he is subject,] 

Deposits belonging to the Estates of Deceased persons. 

ti. If a depositor dies and probate of his will or 
letters of administration of his estate or a certificate 
granted under the Succession Certificate Act, 1901, is not, 
within three months of the death of the depositor, 
produced then — 

i_J[l (a) if the deposit does not exceed one thousand 
rupees, the Secretary may pay the same to any person 
appearing to him to be entitled to receive it, or to 
administer the estate of the deceased : 


Preamble. 


Short title. 


Local extent. 

Commence- 

ment. 

Pepeal of Act 
XXVI of 1865. 


Interpreta- 
tion clause. 

" Depositor.’^ 

“ Deposit.” 


** Secretary.” 


” Minor.” 


Payment on 
death of 
depositor. 


[ ] Substituted by Section 1 of Act I of 1930. 
t Substituted by Section 2 of Act I of 1930# 



582 


GOVBENMENT SAVINGS BANKS 


[Act V 


Sections 4-A — 6. 
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certain cases. 


Payment to 
be a discharge. 

Saving of 
right of 
executor. 


Saving of 
right of 
creditor. 


Security for 
due adminis- 
tration. 


Provided that if the deposit is in a taluk treasury 
and does not exceed rupees one hundred, the Amildar of 
the taluk may pay the same to any person appearing to 
him to he entitled to receive it, or to administer the 
estate of the deceased ; 

(b) if the deposit exceeds rupees one thousand but 
does not exceed three thousand rupees, the Deputy Com- 
missioner of the District in which the deposit is made, and 
the Comptroller to the Government when the deposit is 
made in any Treasury in the Bangalore District, may pay 
the same to any person appearing to him to be entitled 
to receive it, or to administer the estate of the deceased.! 

*4-A. Notwithstanding anything contained in Sec- 
tion 4 or in the Indian Succession Act, X of 1865, or the 
Mysore Succession Certificate Act, VII of 1901, or 
any other law for the time being in force, if a depositor 
dies leaving any sum of money in a Government Savings 
Bank, the Secretary of such Bank may pay the same to 
the person nominated by the depositor during his lifetime 
and registered in the ofiBoe of the Secretary under rules to 
be made by Government in this behalf; provided that 
such nomination shall not be allowed in the case of 
deposits belonging to minors.^ 

5. Such payment shall be a full discharge from all 
further liability in respect of the money so paid : 

But nothing herein contained precludes any executor 
or administrator, or other representative of the deceased, 
from recovering from the person receiving the same the 
amount remaining in his hands after deducting the amount 
of all debts or other demands lawfully paid or discharged 
by him in due course of administration. 

And any creditor or claimant against the estate of the 
deceased may recover his debt or claim out of the money 
paid under this Act, or the said Act No. XXVI of 1855, 
to any person, and remaining in his hands unadministered, 
in the same manner and to the same extent as if the latter 
had obtained letters of administration of the estate of the 
deceased. 

6 . The Secretary of any such Bank, [the Amildar of 
the Taluk, the Deputy Commissioner of the District, or 
the Comptroller to the Government, as the case may be,] 


* Inserted by Section 1 of Act II of 1911. 

[ ] Inserted by Section 8 of Act I of 1980. 
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Sections 7 — 10. 

may take such security as he thiuks necessary from any 
person to whom he pays any money under section 4 for 
the due administration of the money so paid, 

and he may assign the said security to any person 
interested in such administration. 

1. For the purpose of ascertaining the right of the Poworto 
person claiming to be entitled as aforesaid, the Secretary of 
any such Bank, [the Amildar of the Taluk, the Deputy 
Commissioner of the District, or the Comptroller to the 
Government, as the case may be,] may take evidence on 
oath or affirmation accordiog to the law for the time being 
relating to oaths and affirmations. 

Any person who, upon such oath or affirmation, makes Penalty 
any statement which is false, and which he either knows 
or believes to be false or does not believe to be true, shall 
be deemed guilty of an offence under section 193 of the 
Indian Penal Code. 

8 . Where the amount of the deposit belonging to the Dep oaH^w heti 
estate of a deceased depositor does not exceed t three TOmputfag“ 
thousand rupees, such amount shall be excluded in 
computing the fee chargeable, under the Court-fees Act, 

1870, on the probate, or letters of administration, or 
certificate (if any) granted in respect of his property : 

Provided that the person claiming such probate or 
letters or certificate shall exhibit to the Court authorized 
to grant the same a certificate of the amount of the deposit 
in any Government Savings Bank belonging to the estate 
of the deceased. Such certificate shall be signed by the 
Secretary of such Bank, Jthe Amildar of the Taluk, the 
Deputy Commissioner of the District, or the Comptroller 
to the Government, as the case may be} and the Court 
shall receive it as evidence of the said amount. 

9. Nothing hereinbefore contained applies to money Act not to 
belonging to the estate of any European officer, non-com- 
missioned officer, or soldier dying in Her Majesty’s service 

in India, or of any European who, at the time of his death, 

was a deserter from the said service. aeserters. 

Deposits belonging to Minors. 

10 . Any deposit made by, or on behalf of, any minor, 
may be paid to him personally, if he made the deposit, or 

r 1 Inserted by section 3 of Act I of 1930» 
t Substituted by section 4 of Act I of 1930. 

I Inserted by section 4 of Act I of 1930. 



584 


(JOVEENMENT SAVINGS BANKS 


[Act V 


Legalization 
of like 
payments 
heretofore 
made. 


Payment 
of deposits 
belonging to 
lunatics. 


Payment of 
married 
women’s 
deposits. 


Buies 

regvdating 

certihcates 

under 

section 8| and 
payments 
under section 
10, 12 or IS. 


Sections 11 — 14. 

to his guardian for his use, if the deposit was made by any 
person other than the minor, together with the interest 
accrued thereon. 

The receipt of any minor or guardian for money paid 
to him under this section shall be a sufficient discharge 
therefor. 

11 . All payments of deposits heretofore made to 
minors or their guardians by any Secretary of a Government 
Savings Bank shall be deemed to have been made in 
accordance with law. 

• Deposits belonging to lunatics. 

12. If any depositor becomes insane or otherwise 
incapable of managing his affairs, 

and if such insanity or incapacity is proved to the 
satisfaction of the Secretary of the Bank in which his 
deposit may be, 

such Secretary, may from time to time, make payments 
out of the deposit to any proper person, 

and the receipt of such person, for money paid under 
this section, shall be a sufficient discharge therefor. 

Where a committee or manager of the depositor’s 
estate has been duly appointed, nothing in this section 
authorizes payments to any person other than such 
committee or manager. 

Deposits made by Married Women. 

13 . Any deposit made by or on behalf of a married 
woman, or by or on behalf of a woman who afterwards 
marries, may be paid to her, whether or not the Indian 
Succession Act, 1866, section 4, applies to her marriage ; 
and her receipt for money paid to her under this section 
shall be a sufficient discharge therefor. 

Buies. 

14 . All certificates under section 8, and all payments 
under section 10, section 12 or section 13, shall be respec- 
tively granted and made [ ] subject to such rules consis- 
tent with this Act as the Governor-General in Council 
may, from time to time prescribe. 

[ ] Oertaia words were deleted by section 6 of Act I of 1930, 
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ACT X OF 1873. 

Notification hy the Government o/ India, Foreign 
Department, Judicial No. 67, dated Simla, the 19th 
June 1876. 

The Governor-General in Council is pleased to declare 
that the Indian Oaths Act (Act X of 1873) applies to the 
Province of Mysore, subject to the following modification, 
(that is to say) in section 7 for the words “ High Court ” 
the words “ Judicial Commissioner of Mysore ” shall be 
substituted.* 


♦ As to this, however, see Notification of the Dewan of Mysore No. 24, dated 
the 28th April 1881, which directs the snbstitntion of ** Chief Judge’* and “Chief 
Court” for “ Judicial Commissioner” and ’•Court of the Judicial Commissioner” 
respectively in all Notifications and Buies having the force of law in Mysore. 
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Sections 1 — 4. 

ACT X OF 1873. 

(Receiyed the assent op the Gtoveenoe-Genbral 
ON THE 8th April 1873. 

An Act to consolidate the law relating to Judicial Oaths, 
and for other purposes. 

Whereas it is expedient to consolidate the law relating Preamble, 
to Judicial oaths, affirmations and declarations, and to 
repeal the law relating to official oaths, affirmations and 
declarations ; It is hereby enacted as follows : — 

I. — Preliminary. 

1. This Act may be called “ The Indian Oaths Act, short title. 
1873.” 

It extends to the whole of British fndia, and, so far Local extent 
as regards subjects of Her Majesty, to the territories of 
Native Princes and States in alliance with Her Majesty. 

{Commencement^ Repealed hy Act XII oi 1876 before 
the present Act was extended to Mysore. 

2. [Repeal of enactments.} Repealed by Act XII of 
1876 before the present Act was extended to Mysore. 

3. Nothing herein contained applies to proceedings savmgoi 
before Courts JMartial, or to oaths, affirmations or decla- 
rations prescribed by any law which, under the provisions affirmations, 
of the Indian Councils Act, 1861, the Governor-General 

in Council has not power to repeal. 

II.— Authority to administer Oaths and Affirmations. 

4. The following Courts and persons are authorized ^"^hont yto 
to administer, by themselves or by an officer empowered oathfLa 
by them in this behalf, oaths and affirmations in discharge 

of the duties or in exercise of the powers imposed or 
conferred upon them respectively by law : — 

(а) all Courts and persons having by law or consent 
of parties authority to receive evidence ; 

(б) the Commanding Officer of any military station 
occupied by troops in the service of Her Majesty : 

Provided : 

(1) that the oath or affirmation be administered 
within the limits of the station, and 

(2) that the oath or affirmation be such as a Justice 
of the Peace is competent to administer in British India. 
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Sections 5 — 8. 

III. — Persons by whom Oaths or Affirmations must be made. 

6. Oaths or affirmations shall be made by the 
following persons : — 

(a) all witnesses, that is to say, all persons who 
may lawfully be examined, or give, or be required to give, 
evidence by or before any Court or person having by law 
or consent of parties authority to examine such persons or 
to receive evidence ; 

(b) interpreters of questions put to, and evidence 
given by, witnesses ; and 

(c) jurors, 

Nothing herein contained shall render it lawful to 
administer, in a criminal proceedings, an oath or affirma- 
tion to the accused person, or necessary to administer to 
the official interpreter of any Court, after he has entered 
on the execution of the duties of his office, an oath or 
affirmation that he will faithfully discharge those duties. 

6. Where the witness, interpreter or juror is a Hindu 
or Muhammadan, 

or has an objection to making an oath, 

he shall, instead of making an oath, make an 
affirmation. 

In every other case the witness, interpreter or juror 
shall make an oath. 

IV. — Forms of Oaths and Affirmations. 

7. All oaths and affirmations made under section 6 
shall be administered according to such forms as the 
High Court may from time to time prescribe. 

And, until any such fprms are prescribed by the High 
Court, such oaths and affirmations shall be administered 
according to the forms now in use. 

Explanation. — As regards oaths and affirmations 
administered in the Court of the Kecorder of Rangoon and 
the Court of Small Causes of Rangoon, the Recorder of 
Rangoon shall be deemed to be the High Court within 
the meaning of this section. 

8 . If any party to, or witness in, any judicial proceed- 
ing oSers to give evidence on oath or solemn affirmation in 
any form common amongst, or held binding by, persons of 
the race or persuasion to which he belongs, and not repug- 
nant to justice or decency, and not purporting to affect 
any third person, the Court may, if it thinks fit, 
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Sections 9 — 14. 

notwithstanding anything hereinbefore contained, tender 
such oath or affirmation to him. 

9. If any party to any judicial proceedings offers to Conrt may 
be bound by any such oath or solemn affirmation as is ■sv itimss ^ 
mentioned in section 8, if such oath or affirmation is made 

by the other party to, or by any witness in, such proceed- oath 
ings, the Court may, if it thinks fit, ask such party or opposite 
witness, or cause him to be asked, whether or not he will 
make the oath or affirmation : 

Provided that no party or witness shall be compelled # 

to attend personally in Court solely for the purpose of 
answering such question. 

10. If such party or witness agrees to make such 

oath or affirmation, the Court may proceed to administer if accepted, 
it, or, if it is of such a nature that it may be more 
conveniently made out of Court, the Court may issue a 
commission to any person to administer it, and authorize 
him bo take the evidence of the person to be sworn or 
affirmed and return it to the Court. 

11 . The evidence so given shall, as against the foSSTOas 

person who ofiered to be bound as aforesaid, be conclusive against 
proof of the matter stated. offering to 

12. If the party or witness refuses to make the oath pro’celure in 
or solemn affirmation referred to in section 8, he shall not “fnsaUo 
be compelled to make it, but the Court shall record, as o®*- 
part of the proceedings, the nature of the oath or 
affirmation proposed, the facts that he was asked whether 

he would make it, and that he refused it, together with 
any reason which he may assign for his refusal. 

Y. — Miscellaneous, 


13. No omission to take any oath or make any 
affirmation, no substitution, of any one for any other 
of them, and no irregularity whatever, in the 
form in which any one of them is administered, shall 
invalidate any proceeding or render inadmissible any 
evidence whatever, in or in respect of which such 
omission, substitution or irregularity took place, or shall 
affect the obligation of a witness to state the truth. 

14. Every person giving evidence on any subject 
before any Court or person hereby authorized to administer 
oaths and affirmations shall be bound to state the truth 
on such subject. 


Proceedings 
and e-pidence 
not invalid- 
ated by 
omission 
cf oath or 
irregularity* 


Persons 
giving 
evidence 
bound to 
state the 
truth. 
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15. The Indian Penal Code sections 178 and 181 
shall be construed as if, after the word “ oath,” the words 
“ or affirmation ” were inserted. 

16. Subject to the provisions of sections 3 and 6, no 
person appointed to any office shall, before entering on the 
execution of the duties of his office, be required to make 
any oath, or to make or subscribe any affirmation or 
declaration whatever. 


SCHEDULE. 

[Enactments repealed.} 

Repealed hy Act XII of 1873 before the present Act was 
extended to Mysore. 
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ACT I OF 1877. 

Notification hy the Government of India, Foreign 
Be-gartment, Judicial, No. 47 — J., dated Simla, the 
^lih May 1878. 

The Governor-General in Council is pleased to direct 
that, the following Acts,* subject to the undermentioned 
modifications shall become law in the Territories of 
Mysore, from the first June 1878 ; — 

Act IX of 1872t (The Indian Contract Act), except 
the explanation appended to section 266. The word 
“ Court ” in this section shall be taken to mean “ a Court 
not inferior, to the Court of the Judicial Assistant 
Commissioner.” 

Act I of 1877 (The Specific Relief Act), except 
Chapter VIII. 

• So much of this Notification as extended Act X of 1877 (The Code of Civil 
Procedure) to Mysore was cancelled by Act II of 1884 s. 52. 
t For Act IX of 1872, vide supra pp. 220-308. 
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Sections 1-.3. 
ACT I OF 1877. 


(Received the assent op the Governob-Geneeal 
ON THE 7th February 1877.) 

An Act to define and amend the lato relating to certain hinds 
of Syecific Relief. 

Whereas it is expendient to define and anaend the law 
relating to certain kinds of specific relief obtainable in civil 
suits ; It is hereby enacted as follows : — 

PART I. 

Preliminary. 

1 . This Act may be called “ The Specific Relief Act, 
1877. ” 

It extends to the whole of British India, except the 
Scheduled Districts as defined in Act No. XVI of 1874. 

And it shall come into force on the first day of May 

1877. 

2. On and from that day of the Acts specified in the 
Schedule hereto annexed shall be repealed to the extent 
mentioned in its third column. 

3. In this Act, unless there be something repugnant 
in the subject or context, — 

‘ obligation ’ includes every duty enforceable by law : 

‘ trust ’ includes every species of express, implied or 
constructive fiduciary ownership : 

‘ trustee ’ includes every person holding, expressly, 
by implication or constructively, a fiduciary character : 

Illmtrations. 

(a) Z bequeaths land to A, ‘ not doubting that he will pay there- 
out an annuity of Rupees 1,000 to B for his life.’ A accepts the 
bequest. A is a trustee within the meaning of this Act for B to the extent 
of the annuity. 

(b) A is the legal, medical or spiritual adviser of B. By availing 
himself of his sit aation as such advise-, A gains some pecuniary advan- 
tage which might otherwise have accrued to B. A is a trustee, for B, 
within the meaning of this Act, of such advantage. 

(o) A, being B’s banker, discloses for his own purpose the state, 
of B’s account. A is a trustee within the meaning of this Act, for B, 
of the benefit gained by him by means of such diolosure. 

(cf) A, the mortgagee of certain leaseholds, renews the lease in 
his own name. A is a trustee, within the meaning of this Act, of the 
renewed lease, for those interested in the original lease. 


Short title. 


Local extent* 
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Sections 4 — 6 

(e) A, one of several partners, is employed to purchase goods 
for the firm. A, unknown to his co-partners, supplies them, at the 
marketplace, with goods previously bought by himself when the price 
was lower — and thus makes a considerable profit. A is a trustee for his 
co-partners, within the meaning of this Act, of the profit so made. 

(/) A, the manager ot B's indigo factory, becomes agent for C, 
a vendor of indigo-seed, and receives, without B’s assent, commission 
on the seed purchased from C for the factory, A is a trustee, within 
the meaning of this Act, for B, of the commission so received. 

(g) A buys certain land with notice that B has already con- 
tracted to buy it. A is a trustee, within the meaning of this Act, for 
B, of the land so bought. 

Oi) A buys land from B, having notice that 0 is in occupation of 
the land. A omits to make any inquiry as to the nature of O’s interest 
therein. A is a trustee, within the meaning of this Act, for C, to the 
extent of that interest, 

“ Settlement ” means any instrument (other than a 
will or codicil as defined by the Indian Succession Act) 
whereby the destination or devolution of successive 
interests in moveable or immoveable property is disposed 
of or is agreed to be disposed of. 

and all words occurring in this Act, which are defined 
in the Indian Contract Act, 187‘2, shall bo deemed to have 
the meanings respectively assigned to them by that Act. 

4. Except where it is herein otherwise expressly 
enacted, nothing in this Act shall be deemed — 

(a) to give any right to relief in respect of any 
agreement which is not a contract ; 

(&) to deprive any person of any right to relief, 
other than specific performance, which he may have under 
any contract ; or 

(c) to affect the operation of the Indian Registration 
Act, on documents. 

6. Specific relief is given — 

(а) by taking possession of certain property and 
delivering it to a claimant ; 

(б) by ordering a party to do the very act which 
he is under an obligation to do ; 

(c) by preventing a pg^rty from doing that which he 
is under an obligation not to do ; 

(d) by determining and declaring the rights of 
parties otherwise than by an award of compensation ; or 

(e) by appointing a receiver. 

6. Specific relief granted under clause (c) of sectiou 
5 is called preventive relief. 
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Sections 7 — 10. 

7. Specific relief cannot be granted for the mere pur- 
pose of enforcing a penal law. 


PAET II 

OF SPECIFIC RELIEF 
CHAPTER I. 

Of kecoveking possession op Peopeety. 

(a) Possession of Immoveable Property. 

8. A person entitled to the possession of specific im- 
moYeable property may recover it in the manner prescribed 
by the Code of Civil Procedure. 

9. If any person is dispossessed without his consent 
of immoveable property otherwise than in dile course of 
law, he or any person claiming through him may, by suit 
institued within six months from the date of the dispos- 
session, recover possession thereof, notwithstanding any 
other title that may be set up in such suit. 

Nothing in this section shall bar any person from 
suing to establish his title to such property and to recover 
possession thereof. 

No suit under this section shall be brought against 
the Government. 

No appeal shall lie from any order or decree passed 
in any suit instituted under this section, nor shall any 
review of any such order or decree be allowed. 

(5) Possession of Moveable Property. 

10. A person entitled to the possession of specific 
moveable property may recover the same in the manner 
prescribed by the Code of Civil Procedure. 

ExflcmaUon 1. — A trustee may sue under this section 
for the possession of property to the beneficial interest in 
which the person for whom he is trustee is entitled. 

Explanation 2.-— A special or temporary right to the 
present possession of property is sufBoient to support a 
suit under this section. 


Relief not 
granted to 
enforce penal 
law. 
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Section 11 

Illustrations, 

(a) A bequeaths land to B for bis life, with remamdei to C. A 
dies. B enters on the land, but 0, without B’s consent, obtains posses- 
sion of the title-deeds. B may recover them from 0. 

(b) A pledges certain jewels to B to secure a loan. B disposes of 
them befoie he is entitled to do so. A, without having paid or ten- 
dered the amount of the loan, sues B for possession of the 
jewels. The suit should be dismissed, as A is not entitled to their 
possession, whatever right he may have to secure their safe custody. 

(c) A receives a letter addressed to him by B. B gets back the 
letter without A’s consent. A has such a property therein as entitles 
him to recover it from B. 

id) A deposits books and papers for safe custody with B. B 
loses them and C finds them, ])ut refuses to deliver them to B when 
demanded. B may recover them from C, subject to C*s right, ii any, 
under section 168 ol the Indian Contract Act, 1872. 

(e) A, a warehouse-keeper, is charged with the delivery of 
certain goods to Z, which B takes out of A’s possession. A may sue B 
for the goods. 

pemn mpos- persoii having the possession or control of a 

eys ioa, nous particular article of moveable property, of which ho is not 
hvertopemM the owner, may be compelled specifically to deliver it to 
immidfate ^<1^6 person entitled to its immediate possession, in any of 
possession, the following cases : — 

(а) when the thing claimed is held by the defendant 
as the agent or trustee of the claimant ; 

(б) when compensation in money would not afford 
the claimant adequate relief for the loss of the thing 
claimed ; 

(c) when it would be extremely difficult to ascertain 
the actual damage caused by its loss ; 

(d) when the possession of the thing claimed has 
been wrongfully transferred from the claimant. 

Ulusirations, 

of clause {a) — A, proceeding to Europe, leaves his furniture in 
charge of B as his agent during his absence, B, without A’s authority, 
pledges the furniture to C, and 0, knowing that B had no right to 
pledge the furniture, advertises it for sale. 0 may be compelled to 
deliver the furniture to A, for he holds it as A’s trustee. 

. of clause ih) — Z has got possession of an idol belonging to A’s 

family and of which A is the proper custodian. Z may be compelled 
to deliver the idol to A. 

of clause (c)"“A is entitled to a picture by a dead painter and a pair 
of rare China vases. B has possession of them. The articles are of 
too special a character to bear an ascertainable market-value, B may be 
compelled to deliver them to A. 
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CHAPTEE II. 

Of the Specific Pebfoemange of Contracts. 

(rt) Contracts which may be specifically enforced. 

12 . ^ Except as otherwise provided in this chapter, 
the spcciMc perforin ance of any contract may in the 
discretion of the Court be enforced — 

(а) when the act agreed to be done is in the perfor- 
mance, wholly or partly, of a trust ; 

(б) when there exists no standard for ascertaining 
the actual damage caused by the non-performance of the 
act agreed to be done ; 

(c) when the act agreed to be done is such that, 
pecuniary compensaiion for its non-performance would 
not afford adequate relief ; or 

{d) when it is probable that pecuniary compensa- 
tion cannot be got for the non-performance of the act 
agreed to be done. 

Explanation, — Unless and until the contrary is 
proved, the Court shall presume that the breach of a 
contract to transfer immoveable property cannot be ade- 
quately relieved by compensation in money, and that 
the breach of a contract to transfer moveable property can 
be thus relieved, 

Blustration, 

of clause (a) — A holds certain stock in trust for B. A wrongfully 
disposes of the stock. The law creates an obligation on A to restore the 
same quantity of stock to B, and B may enforce specific performance of 
this obligation, 

of clause (i) — A agrees to buy, and B agrees to sell, a picture by 
dead painter and two rare China vases. A may compel B specifically to 
perform this contract, for there is no standard for ascertaining the 
actual damage which would be caused by its non-performance. 

of clause (c) — A contracts withB to sell him a house for Bupees 
1,000. B is entitled to a decree directing A to convey the house to 
him, ho paying the purchase-money. 

In consideration of being released from certain obligations imposed 
on it by its Act of Incorporation, a railway-company contract with 
Z to make an archway through their railway to connect lands of Z 
sev ered by the railway, to construct a road between certain specified 
po ints, to pay a certain annual sum towards the maintenance of this 
road and also to construct a siding and a wharf as specified in the 
contract. Z is entitled to have this contract specifically enforced, for 
his interest in its performance cannot be adequately compensated for by 
money ; and the Court may appoint a proper person to superintend the 
construction of the archway road, siding and wharf. 


Oases in 
which '.peoific 
perfoimance 
enforceable. 
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OontrActs of 
which the 
subject has 
partially 
ceased to 
exist. 


Specific per- 
formance of 
part of con- 
tract where 
part unper- 
formed is 
small. 


Sections 13-14, 

A contracts to sell, and B contracts to buy, a certain number of 
railway-shares of a particular description, A refuses to complete the 
sale. B may compel A specifically to perform this agreement, for the 
shares are limited in number and not always to be had in the market, 
and their possession carries with it the status of a shareholder, which 
cannot otherwise be procured. 

A contracts with B to paint a picture for B, who agrees to pay 
therefor Bupees 1,000* The picture is painted. B is entitled to have 
it delivered to him on payment or tender of the Bupees 1,000. 

of clause {d ) — A transfers without endorsement, but for valuable 
consideration, a promissory note to B. A becomes insolvent, and C is 
appointed his assignee, B may compel 0 to endorse the note, for C 
has succeeded to A’s liabilities, and a decree for pecuniary compensation 
for not endorsing the note would be fruitless. 

13 , Notwithstanding anything contained in section 
66 of the Indian Contract Act, a contract is not wholly im- 
possible of performance because a portion of its subject 
matter, existing at its date, has ceased to exist at the time 
of the performance. 

IllustraUons* 

(a) A contracts to sell a house to B for a lakh of rupees. The 
day after the contract is made, the house is destroyed by a cyclone. 
B may be compelled to perform his part of the contract by paying the 
purchase-money. 

(b) In consideration of a sum of money payable by B, A con- 
tracts to grant an annuity to B for B’s life. The day after the con- 
tract has been made, B is thrown from his horse and killed. B’s 
representative may be compelled to pay the purchase-money, 

14 . Where a party to a contract is unable to perform 
the whole of his part of it, but the part which must be 
left unperformed bears only a small proportion to the 
whole in value, and admits of compensation in money, 
the Court may, at the suit of either party, direct the 
specific performance of so much of the contract as can 
be performed, and award compensation in money for the 
deficiency. 

Illmtrakons^ 

(a) A contractis to sell B a piece of land consisting of 100 bighas. 
It turns out that 98 bighas of the land belong to A, and the two 
remaining bighas to a stranger, who refuses to part with them. The 
two bighas are not necessary for the use or enjoyment of the 98 bighasi 
nor so important for such use or enjoyment that the loss of them may 
not be made good in money, A may be directed at the suit of B to 
convey to B the 98 bighas, and to make compensation to him for not 
conveying the two remaining bighas ; or B may be directed, at the 
suit of A, to pay to A, on receiving the conveyance and possession of 
the land, the stipulated purchase-money less a sum awarded as com- 
pensation for the deficiency. 
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Sections 15 — 17. 

(6) In a contract for the sale and purchase of a house and lands 
for two lakhs of rupees, it is agreed that part of the furniture should be 
taken at a valuation. The Court may direct specific performance of 
the contract notwithstanding the parties are unable to agree as to the 
valuation of the furniture, and may either have the furniture valued in 
the suit and include in the decree for specific performance, or may 
confine its deciee to the house. 

16. Where a party to a contract is unable to per- 
form the whole of his part of it, and the part which must 
be left unperformed forms a coosiderable portion of the 
whole, or does not admit of compensation in money, he is 
not entitled to obtain a decree for specific performance. 
But the Court may, at the suit of the other party, direct 
the party in default to perform specifically so much of his 
part of the contract as he can perform, provided that the 
plaintiff relinquishes all claim to further performance, and 
all right to compensation, either for the deficiency, or for 
the loss or damage sustained by him through the default 
of the defendant. 

Illustrations. 

(a) A contracts to sell to B a piece of land consisting of 100 
bighas. It turns out that 60 bighas of the land belong to A, and the 
obhei 60 bighas to a stranger, who refuses to part with them. A cannot 
obtain a decree against B for the specific performance of the contract; 
but if B is willing to pay the price agreed upon, and to take the 50 
bighas which belong to A, waiving all right to compensation either for 
the deficiency or for loss sustained by him through A’s neglect or 
default, B is entitled to a decree directing A to convey those 60 bighas 
to him on payment of the purchase money. 

ib) A contracts to sell to B an estate with a house and garden 
for a lakh of rupees. The garden is important for the enjoyment of the 
house. It turns out that k is unable to convey the garden. A cannot 
obtain a decree against B for the specific perfoi’mance of the contract ; 
but if B is willing to pay the price agreed upon, and to ta>ke the estate 
and house without the garden, waiving all right to compensation either 
for the deficiency or for loss sustained by him through A’s neglect or 
default, B is entitled to a decree, directing A to convey the house to 
him on payment of the purchase-money. 

16 . When a part of a contract which, taken by 
itself, can and ought to be specifically performed, stands 
on a separate and independent footing from another part 
of the same contract which cannot or ought not to be 
specifically performed, the Court may direct specific per- 
formance of the former part. 

17 . The Court shall not direct^ the specific perfor- 
mance of a part of a contract, except in oases coming under 
one or other of the three last preceding sections. 


Specific per- 
foiinance of 
part of con- 
tract wnere 
part Tinper- 
tormed is 
large. 


Specific per- 
formance of 
independent 
part of con- 
tract. 


Bar in other 
cases of speci- 
fic perform- 
ance of part 
of contmot. 



606 


SPECIFIC BELIEF 


[Act I 


Sections 18-19. 

Burctoser’s^^ Where a person contracts to sell or let certain 

yrado’-with property, having only an imperfect title thereto, the 
t™ie*'^**°* purchaser or lesssee (except as otherwise provided by this 
chapter) has the following rights : — 

(a) if the vendor or lessor has subsoqucntly to the 
sale or lease acquired any interest in the property, the 
purchaser or lessee may compel him to make good the 
contract out of such interest ; 

(o) where the concurrence of other persons is 
necessary to validate the title, and they are bound to 
convey at the vendor’s or lessor’s request, the purchaser or 
lessee may compel him to procure such concurrence ; 

(c) where the vendor professes to sell unincumbered 
property, but the property is mortgaged for an amount 
not exceeding the purchase-money, and the vendor has in 
fact only a right to redeem it, the purchaser may compel 
him to redeem the mortgage and to obtain a conveyance 
from the mortgagee ; 

{d) where the vendor or lessor sues for specific 
performance of the contract, and the suit is dismissed on 
the ground of his imperfect title, the defendant has a right 
to a return of his deposit (if any) with interest thereon, to 
his costs of the suit, and to a lien for such deposit, interest 
and costs on the interest of the vendor or lessor in the 
property agreed to be sold or let. 

Power to 19 , Any person suing for the specific performance 

p^nsatioTili of a contract, may also ask for compensation for its breach 
certain oases, either in addition to, or in substitution for, such perfor- 
mance. 

If in any such suit the Court decides that specific 
performance ought not to be granted, but that there is a 
contract between the parties which has been broken by 
the defendant and that the plaintifi is entitled to compen- 
sation for that breach, it shall award him compensation 
accordingly. 

If in any such suit the Court decides that specific 
performance ought to be granted, but that it is not suffici- 
ent to satisfy the justice of the case, and that some compen- 
sation for breach of the contract should also be made to the 
plaintiff, it shall award him such compensation accordingly. 

Compensation awarded under this section may bo 
assessed in such manner as the Court may direct. 

Exjjlanation. — The circumstance that the contract 
has become incapable of specific performance, does not 
nreolude the Cnnrt from ■ t 



1877] 


8i>ECIFI0 BELIEF 


607 


Sections 20-21. 

Illustrations. 


of tho second paragraph— A contracts to sell a hundrei maunds 
of rico to B, B brings a suit to compel A to perform the contract or to 
pay compensation. Tho Court is of opinion that A has made a valid 
contract and has l)rokon it, without excuse, to the injury of B, but 
that specific performance is not the proper remedy. It shall award to 
B such compensation ns it deems just. 

of tho third paiMgraph— A contracts with B to sell him a house 
for Rupees 1,000, tho price to be paid and the possession given on the 
1st January 1877, A fails to perform his part of the contract, and B 
brings his suit foi si>ecific performance and compensation, which is 
decided in his favour on the 1st January 1878. The decree may, 
besides ordoriiig specihe performance, award to B compensation for 
any loss which ho lias susWned by A’s refusal. 

of tlio Explanation —A a purchaser, suesB, his vendor, for specific 
performance of a contract for the sale of a patent. Before the hearing 
of the suit, the patent expires. The Court may award A compensation 
for the non-poiforraanco of the contract, and may, if necessary, amend 
tho plaint for that purpose, 

A sues for tho specific performance of a resolution passed by the 
Directors of a public company, under which he was entitled to have a 
certain number of shares allotted to him, and for compensation for the 
non-performanco of tho resolution. All the shares had been allotted 
before the irvetitution of the suit. The Court may, under this section, 
award A compensation for the non-performance. 

20 . A contract, otherwise proper to be specifically en- Uqui^tion 
forced, may be thus enforced, though a sum be named in not , liar to 
it as the amount to be paid in case of its breach, and the p^rf^anoe. 
party in default is willing to pay the same. 

lllustmtion. 

A contracts to grant B an under-leasa of property held by A under 
C, and that he will apply to 0 for a license necessary to the validity of 
the under-lease, and that, if the license is not procured, A will pay B 
Bupoas 10,000. A refuses to apply for the license and offers to payB 
tlie Rupees 10,000. B is nevertheless entitled to have the contract 
specifically enforced if 0 consents to give the license. 


(6) Contracts which cannot be specifically enforced. 

21. The following contracts cannot be specifically 
enforced : — 

(a) a contract for the non-perforinanoe of which 
compensation in money is an adequate relief; 

(&) a contract which runs into such minute or 
numerous details, or which is so dependent on the personal 
qualifications or volition of the parties, or otherwise from 


Contracts not 

specifically 

enforceable. 
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its nature is such, that the Court cannot enforce specific 
performance of its material terms ; 

(c) a contract the terms of which the Court cannot 
find with reasonable certainty ; 

((f) a contract which is in its nature revocable ; 

(e) a contract made by trustees either in excess 
of their powers, or in breach of their trust ; 

(/) a contract made by or on behalf of a corpora- 
tion or public company created for special purposes, or by 
the promoters of such company, which is in excess of its 
powers ; 

Ig) a contract the performance of which involves 
the performance of a continuous duty extending over a 
longer period than three years from its date ; 

(7i) a contract of which a material part of the sub- 
ject matter, supposed by both parties to exist, has, before 
it has been made, ceased to exist. 

And, save as provided by the Code of Civil Procedure, 
no contract to refer a controversy to arbitration shall be 
specifically enforced ; but if any person who has made 
such a contract and has refused to perform it, sues in 
respect of any subject which he has contracted to refer, 
the existence of such contract shall bar the suit. 

Illustrations. 

to {a). — A contracts to sell, and B contracts to buy, a lakh of 
rupees in the four per cent loan of the Government of India : 

A contracts to sell, and B contracts to buy, 40 chests of indigo at 
Eupees 1,000 per chest : 

In consideration of certain property having been transferred by A 
to B, B contracts to open a credit in A’s favour to the extent of Eupees 
10,000 and to honour A’s drafts to that amount. 

The above contracts cannot be specifically enforced, for, in the 
first and the second both A and B, and in the third A, would bo 
reimbursed by compensation in money. 

to (d). — A contracts to render personal service to B ; 

A contracts to employ B on personal sei-vice : 

A, an author, contracts with B, a publisher, to complete a literary 
work. B cannot enforce specific performance of these contracts. 

A contracts to buy B’s business at the amount of a valuation to 
be made by two valuers, one to be named by A and the other by B. 
A and B each name a valuer, but before the valuation is made A 
instructs his valuer not to proceed. 

By a charter-party entered into in Calcutta between A, the owner 
of a ship, and B, the charterer, it is agreed that the ship shall proceed 
to Eangoon, and there load a cargo of rice, and thence proceed to 
London, frieght to be paid, one-third on arrival at Eangoon, and two- 
thirds on delivery of the cargo in London : 
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A lets Imd to B and B contracts to cultivate it in a particular 
manner for three years next after the date of the lease : 

A and B contract that, in considerarion of annual advances to be 
made by A, B will for three years next after the date of the contract 
grow particular crops on the land m his possession and deliver them to 
A when cut and ready for delivery. 

A contracts with B that, in consideration of Rupees 1,000 to be 
paid to him. by B, he will paint a picture for B : 

A contracts with B to execute certain works which the Court 
cannot superintend : 

A contracts to supply B with all the goods of a certain class which 
B may require : 

A contracts with B to take from B a lease of a certain house for a 
specified term, at a specified rent, if the drav^ing-room is handsomely 
decorated,” even if it is held to have so much certainty that compensa- 
tion can be recovered for its breach. 

A contracts to marry B. 

The above contracts cannot be specifically enforced. 

to (c) — A, the owner of a refreshment-room, contracts with B to 
give him accommodation there for the sxle of his goods and to furnish 
him with the necessary appliances. A refuses to perform his contract. 
The case is one for compensation and not for specific performance, 
the amount and nature of the accommodation and apphances being 
undefined. 

to (d) - A and B contract to become p irtners in a certain business, 
the contract not specifying the duration of the proposed partnership- 
This contract cannot be specifically performed, for, if it were so per- 
formed either A or B might at once dissolve the partnership. 

to (e)—A is a trustee of land with power to lease it for seven 
years. He enters into a contract with B to grant a lease of the land 
lor seven years, with a covenant to renew the lease at the expiry of 
the term. This contract cannot be specifically enforced. 

The Directors of a company have power to sell the concern with 
the sanction of a general meeting of the shareholders. They contract 
to sell it without any such sanction. This contract cannot b© specifi- 
cally enforced. 

Two trustees, A and B, empowered to sell trust-property worth a 
lakh of rupees, contract to sell it to 0 for Rupees 30,000. The contract 
is so disadvantageous as to be a breach of trust. 0 cannot enforce 
its specific performance. 

The promoters of a company for working mines contract that the 
company, when formed, shall purchase certain mineral property. They 
take no proper precautions to ascertain the value of such property, 
and in fact agree to pay an extravagant price therefor. They also 
stipulate that the vendors shall give them a bonus out of the purchase- 
money. This contract cannot be specifically enforced. 

to ( /) — A company existing for the sole purpose of making and 
working a railway contract for the purchase of a piece of land for the 
purpose of erecting a cotton-mill thereon. This contract cannot be 
specifically enforced. 

to (g ) — A contracts to let for twenty-one years to B the right to 
use such part of a certain railway made by A as was upon B’s land, 
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and that B should have a right of running carriages over the whole 
line on certain teims, and might require A to supply the necessary 
engine-power, and that A should during the term keep the whole rail- 
way in good repair. Specific performance of this contract must he 
refused to B. 

to {h)~A contracts to pay an annuity to B for the lives of C and 
D. It turns out that, at the date of the contract, 0, though supposed 
by A and B to be alive, was dead. The contract cannot be specifi- 
cally performed, 

(c) Of the Discre'ion of the Court . 

to decieemg The jurisdiction to decree specific performance 

Kancr' discretionary, and the Court is not bound to grant such 
relief merely because it is lawful to do so ; but the discre- 
tion of the Court is not arbitrary but sound and reasona- 
ble, guided by judicial principles and capable of correction 
by a Court of appeal. 

The following are cases in which the Court may 
properly exercise a discretion not to decree specific 
performance : — ^ 

1 . Where the circumstances under which the contract 

is made are such as to give the plaintiff an unfair advan- 
tage over the defendant, though there may be no fraud or 
misrepresentation on the plaintiff’s part. 


Illustrations, 

(a) A, a t^ant for life of certain property, assigns his interest 
therein to B. 0 contracts to buy, and B contracts to sell, that interest 
Before the contract is completed, A receives a mortal injury from 
the effects of which he dies the day after the contract is executed If 
B and C were equally ignorant or equaUy aware of the fact B is 
entitled to specific performance of the contract. If B knew the fact, 
and C did not, specific performance of the contract should be refused 
to B. 


_ ih) A contracts to sell to B the interest of 0 in certain stock- 
in-trade. P stipulated that the sale shall stand good, even though 
It should turn out that 0 s interest is worth nothing. In fact tL 
value of 0 s interest depends on the result of certain partnershin 
accounts, on which he is heavily in debt to his partners This in- 
debtedness is known to A but not to B. Specific performance of the 
contract should be refused to A. 

(c) A contracts to sell, and B contracts to buy, certain land. 
To protect the land from floods, it is necessary for its owner to main- 
tain an expensive embankment. B does no. know of this circum 
stance, and A conceals it from him. Specific performance of the 
contract should be refused to A. 


(d) A’s property is put up to auction. B requests 0 A’s 
attorney, to bid for him. 0 does this inadvertently and in good faith 
The persons present, seeing the vendor’s attorney bidding think tkaf 
he is a mere puff^ and cease to compete- The lot is Socked dot^ 
to B at a Ibw price. Specific performance of the contract should be 

TATiTdAfl fin 
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II. Where the performance of the contract would 
involve some hardship on the defendant which he did not 
foresee, whereas its non-performance would involve no 
such hardship on the plaintiff. 

Illustrations, 

(e) A is entitled to some land under his father’s win on condi- 
tion that if he sells it \ 9 ithm twenty-five years, half the purchase- 
money shall go to B. A, forgetting the condition, coniracts, before the 
expiration of the twenty-five years, to sell the land to C. Here, the 
enforcement of the contract would operate so harshly on A, that the 
Court will not compel its specific performance in favour of C. 

(f) A and B, trustees, 3oin their beneficiary, C, in a contract to 
sell the trust estate to D, and personally agree to exonerate the estate 
from heavy encumbrances to which it is sub3ect. The purchase- 
money is not nearly enough to discharge those encumbrances, though 
at the date of the contract, the vendors believed it to be sufificient. 
Specific performance of the contract should be refused to D, 

ig) A, the owner of an estate, contracts to sell it to B, and 
stipulates that he, A, shall not be obliged to define its boundary. The 
estate really comprises a valuable property, not known to either to be 
part of it. Specific performance of the contract should be refused to B 
unless he waives his claim to the unknown property. 

(h) A contracts with B to sell him certain land, and to make a 
road fco it from a certain railway — station. It is found afterwards that 
A cannot make the road without exposing himself to litigation. Speci- 
fic performance of the part of the contract relating to the road should 
be refused to B, even though it may be held that he is entitled to 
specific performance of the rest with compensation for loss of the 
road. 

(t) A, a lessee of mines, contracts with B, his lessor, that at any 
time during the continuance of the lease B may give notice of bis desire 
to take the machinery and plant used in and about the mines, and 
that he shall have the articles specified in his notice delivered to him 
at a valuation on the expiry of the lease. Such a contract might be 
most injurious to the lessee’s business, and specific performance of it 
should be refused to B. 

U) A contracts to buy certain land from B. The contract is 
silent as to access to the land. No right of way to it can be shown 
to exist. Specific performance of the contract should be refused to B. 

(h) A contracts with B to buy from B’s manufactory and not 
elsewhere all the goods of a certain class used by A in his trade. The 
Court cannot compel B to supply the goods, but if he does not supply 
them A may be ruined, unless he is allowed to buy them elsewhere- 
Specific performance of the contract should be refused to B. 

The following is a case in which the Court may 
properly exercise a discretion to decree specific per- 
formance : — 

III. Where tha plaintiff has done substantial acts 
or suffered losses in consequence of a contract capable of 
specific performance. 
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Sections 23-24. 

Illustrations. 

A sells land fco a railway company, who contract to execute certain 
works for his convenience The company take the land and use it for 
their railway. Specific performance of the contract to execute the 
works should^be decreed in favour of A. 

{d) For whom Contracts may be specifically enforced. 

23. Except as otherwise provided by this chapter, the 
parfraLnoe. specifio performance of a contract may be obtained by— 

{a) any party thereto ; 

(6) the representative in interest, or the principal, 
of any party thereto ; provided that, where the learning, 
skill, solvency or any personal quality of such party is a 
material ingredient in the contract, or where the contract 
provides that his interest shall not be assigned, his re- 
presentative in interest or his principal shall not be 
entitled to specific performance of the contract, unless 
where his part thereof has already been performed ; 

(c) where the contract is a settlement on marriage, 
or a compromise of doubtful rights between members of 
the same family, any person beneficially entitled there- 
under ; 

{3) where the contract has been entered into by a 
tenant for life in due exercise of a power, the remainder- 
man; 

(e) a reversioner in possession, where the agreement 
is a covenant entered into with his predecessor in title and 
the reversioner is entitltcd to the benefit of such cove- 
nant ; 

(/) a reversioner in remainder, where the agree- 
ment is such a covenant, and the reversioner is entitled 
to the benefit thereof and will sustain material injury by 
reason of its breach ; 

{g) When a public company has entered into a 
contract and subsequently becomes amalgamated with 
another public company, the new company which arises 
out of the amalgamation ; 

Qt) when the promoters of a public company have, 
before its incorporation, entered into a contract for the 
purposes of the company, and such contract is warranted 
by the terms of the incorporation, the company. 

(e) For whom Contracts cannot he specifically enforced, 

to thrMbel,” 24. Specific performance of -a contract cannot be 

enforced in favour of a person : — 

(a) who could not recover compensation for ita 

breach • 
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(6) who has become incapable of performing, or 
violates, any essential term of the contract that on hie 
part remains to be performed ; 

(c) who has already chosen his remedy and obtained 
satisfaction for the alleged breach of contract ; or 

id) who, previously to the contract, had notice that 
a settlement of the subject-matter thereof (.though not 
founded on any valuable consideration) bad been made 
and was then in force. 

Illiistratimis, 

to clause (a)— A, In the character of agent for B, enters into an 
agreement with C to buy O’s house. A is in reality acting, not as 
agent for B, but on his own account. A cannot enforce specific perfor- 
mance of this contract. 

to clause (6) — A contracts to sell B a house and to become 
tenant thereof for a term of fourteen ;^ears from the date of the sale at 
a specified yearly rent. A becomes insolvent. Neither he nor his 
assignee can enforce specific performance of the contract. 

A contracts to sell B a house and garden in which there are 
ornamental trees, a material element in the value of the property as a 
residence. A, without B’s consent, fells the trees. A cannot enforce 
specific performance of the contract. 

A, holding land under a contract with B for a lease, commits 
waste, or treats the land in an unhusbandlike manner. A cannot 
enforce specific performance of the contract. 

A contracts to let, and B contracts to take, an unfinished house, 

B contracting to finish the house and the lease to contain covenants 
on the part of A to keep the house in repair. B finishes the house in 
a very defective manner : he cannot enforce the contract specifically, 
though A and B may sue each other for compensation for breach 
of it. 

to clause (e) — A contracts to let, and B contracts to take, a 
house for a specified term at a specified rent- B refuses to perform the 
contract. A thereupon sues for, and obtains, compensation foi the 
breach. A cannot obtain specific performance of the contract. 

25. A contract for the sale or letting of property, Cont^’acts to 
whether moveable or immoveable, cannot be specifically i,y”oS°?vho^ 
enforced in favour of a vendor or lessor : — or whots^ 

(a) who, knowing himself not to have any title to voiInta?y“ 
the property, had contracted to sell or let the same ; settler. 

(b) who, though he entered into the contract be- 
lieving that he bad a good title to the property, cannot at 
the time fixed by the parties or by the Court for the com- 
pletion of the sale or letting, give the purchaser or lessee 
a title free from reasonable doubt ; 

(c) who, previous to entering into the contract, has 

ma.dft qptblpmA-nf t 



614 


SPECIFIC BELIEF 


[Act I 


Non-enforce- 
ment except 
with 
variation 


Section 26. 

IllustraUons. 

(a) A, without O’s authority, contracts to sell to B an estate 
which A knows to belong to G. A cannot enforce specific performance 
of this contract, even though 0 is willing to confirm it. 

(b) A beciueaths his land to trustees, declaring that they may 
sell it with the consent in writing of B. B gives a general prospective 
assent in writing to any sale which the trustees may make. The 
trustees then enter into a contract with C to sell him the land. 0 
refuses to can'y out the contract. The trustees cannot specifically 
enforce this contract, as, in the absence of B’s consent to the parti- 
cular sale to 0, the title which they can give C is, as the law stands, 
not free from reasonable doubt. 

(c) A, being in possession of certain land, contracts to sell it to 
Z. On inquiry it turns out that A claims the land as heir of B, who 
left the country several years before, and is generally believed to be 
dead, but of whose death there is no sufficient proof. A cannot 
compel Z specifically to perform the contract. 

id) A, out of natural love and atfectioni makes a settlement of 
certain property on his brothers and their issue, and afterwards enters 
into a contract to sell the property to a stranger- A cannot enforce 
specific perfoi nance of this contract so as to over ride the sottloment, 
and thus prejudice the interests of the persons claiming under it. 

(/) For whom Gontracts cannot he specifically enforced, 
except with a Variation. 

26. Where a plaintiff seeks specific performance of 
a contract in writing, to which the defendant sets up a 
variation, the plaintiff cannot obtain the performance 
sought, except with the variation so set up, in the 
following cases (namely) : — 

(a) where by fraud or mistake of fact the contract 
of which performance is sought is in terms different from 
that which the defendant supposed it to be when he 
entered into it ; 

(b) where by fraud, mistake of fact, or surprise the 
defendant entered into the contract under a reasonable 
misapprehension as to its effect as between himself and the 
plaintiff ; 

(c) where the defendant, knowing the terms of the 
contract and understanding its effect, has entered into it 
relying upon some misrepresentation by the plaintiff, or 
upon some stipulation on the plaintiff’s part, which adds 
to the contract, but which he refuses to fulfil ; 

id) where the object of the parties was to produce 
a certain legal result, which the contract as framed is not 
calculated to produce ; 

(e) where the parties have, subsequently to the 
execution of the contract, contracted to vary it. 
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Section 27. 

Illustrations^ 

(a) Ai B and C sign a writing by which they purport to contract 
each to enter into a bond to D for Eupees 1,000. In a suir by D, to 
make A, B and C separately liable, each to the extent of Eupees 1,000, 
they prove that the word “ each ’ was inserted by mistake ; that the 
intention was that they should give a joint bond for Eupees 1,000, D can 
obtain the perfoimance sought only with the variation thus set up. 

(b) A sues B to compel speoide performance of a contract in 
writing to buy a dwelling-house. B proves that he assumed that the 
contract included an adjoining yard, and the contract was so liamod as 
to leave it doubtful whethei the yard was so included or not. The 
Court will refuse to enforce the contract, except with the 
variation set up by B. 

(c) A contracts in writing to let to B a wharf, together with a 
strip of A*s land delineated in a map. Before signing the contract, 
B proposed orally that he should be at libeity to substitute for the 
strip mentioned in the contract another strip of A’s land of the same 
dimensions, and to this A expressly assented. B then signed the 
written contract. A cannot obtain specific performance of the written 
contract, except with the variation set up by B. 

(d) A and* B enter into negotiations for the purpose of securing 
land for B for his life, with remainder to his issue. They execute a 
contract, the terms of which are found to confer an absolute ownership 
on B. The contract so framed cannot be specifically enforced. 

{e) A contracts in writing to let a house to B, for a certain term, 
at the rent of Eupees 100 per month, putting it first into tenaniable 
repair. The house turns out to be not worth repairing, so, with B's 
consent, A pulls it down and erects a new house in its place : B 
contracting orally to pay rent at Eupees 120 per mensem. B then 
sues to enforce specific performance of the contract in writing. He 
cannot enforce it except with the variations made by the subsequent 
oral contract. 

(g) A gainst who7n Contmcis ynay he specifically enforced. 

27. Except as otherwise provided by this Chapter, 
specific performance of a contract may be enforced 
against 

(а) either party thereto ; 

(б) any other person claiming under him by a title 
arising subsequently to the contract, except a transferee 
for value who has paid his money in good faith and without 
notice of the original contract ; 

(c) any person claiming under a title which, though 
prior to the contract and known to the plaintiff, might 
have been displaced by the defendant ; 

id) when a public company has entered into a 
contract and subsequently becomes amalgamated with 
another public company, the new company which arises 

I I* j 1 1 i * 
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Section 27A. 

{e) when the promoters of a public company have, 
before its incorporation, entered into a contract, the com- 
pany, provided that the company has ratified and adopted 
the contract and the contract is warranted by the terms of 
the incorporation. 

Illustrations, 

to clause (6). — A contracts to convey certain land to B by a parti- 
cular day, A dies intestate before that day without having conveyed 
the laud. B may compel A’s heir or other representative in interest to 
perform the contract specifically. 

A contracts to sell certain land to B for Bupees 5,000. A after- 
wards conveys the land for Bupees 6,000 to 0, who has notice of the 
original contract, B may enforce specific performance of the contract 
as against 0. 

A contracts to sell land to B for Bupees 5,000. B takes 
possession of the land. Afterwards A sells it to 0 for Bupees 6,000, 
C makes no inquiry of B relating to his interest in the land. B’s 
possession is sufficient to affect G with notice of his interest, and he 
may enforce specific performance of the contract against C. 

A contracts, in consideration of Bupees 1,000, to bequeath certain 
of his lands to B. Immediately after the contract, A dies intestate, 
and G takes out administration to his estate* B may enforce specific 
performance of the contract against 0. 

A contracts to sell certain land to B. Before the completion of the 
contract, A becomes a lunatic and C is appointed his committee. B 
may specifically enforce the contract against 0. 

to clause (o). — ^A, the tenant for life of an estate, with remainder 
to B, in due exercise of a power conferred by the settlement under 
which he is tenant for life, contracts to sell the estate to 0, who has 
notice of the settlement. Before the sale is completed, A dies. 0 may 
enforce specific performance of the contract against B, 

A and B are ]omt tenants of land, his undivided moiety of which 
either may alien in his lifetime, but which, subject to that right, de- 
volves on the survivor. A contracts to sell his moiety to 0 and dies. 
G may enforce specific performance of the contract against B. 

[27-A. Subject to the provisions of this Chapter, 
where a contract to lease immoveable property is made in 
writing signed by the parties thereto or on their behalf, 
either party may, notwithstanding that the contract, 
though required to be registered, has not been registered, 
sue the other for specific performance of the contract if, — 

(a) where specific performance is claimed by the 
lessor, he has delivered possession of the property to the 
lessee, in part performance of the contract ; and 

(&) where specific performance is claimed by the 
lessee, he has, in part performance of the contract, taken 
possession of the property, or, being already in possession, 
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Section 28. 

coutinues in possession in part performance of the con- 
tract, and has done some act in furthermice of the 
contract : 

Provided that nothing in this section shall affect the 
rights of a transferee for consideration who has no notice 
of the contract or of the part performance thereof. 

This section applies to contracts to lease executed 
after the first day of January 1939.] 

(/i) Against whom GontracU cannot be 
specifically enforced. 

28 . Specific performance of a contiact cannot be what parties 
enforced against a party thereto in any of the following “ompeUedto 
cases ; — ' perform. 

(a) if the consideration to be received by him is so 
grossly inadequate, with reference to the state of things 
existing at the date of the contract, as to be either by 
itself or coupled with other circumstances evidence of fraud 
or of undue advantage taken by the plaintiff ; 

f&) if his assent was obtained by the misrepresen- 
tation (whether wilful or innocent), concealment, circum- 
vention, or unfair practices, of any party to whom perfor- 
mance would become due under the contract, or by any 
promise of such party which has not been substantially 
fulfilled; 

(c) if his assent was given under the influence of 
mistake of fact, misapprehension or surprise: Provided 
that, w'hen the contiact provides for compensation in case 
of mistake, compensation may be made for a mistake 
within the scope of such provision, and the contract may 
be specifically enforced in other respects if proper to be so 
enforced. 

Ilhistrations. 

to clause fe) — A, one of two executors, in the erroneous belief 
that he had the authority of his co-executor, enters into an agreement 
for the sale to B of his testator’s property. B cannot insist on the 
sale being completed. 

A directs an auctioneer to sell certain land. A afterwards revokes 
the auctioneer’s authority as to 20 bighas of this land, but the 
auctioneer inadveiiently sells the whole to B, who has not notice 
of the revocation, B cannot enforce specific performances of the 
agreement. 


[ 3 Inserted by Section 2 of Act XVII of 1938. 
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(i) The effect of dismissing a Suit for 
Specific Peiformanoe. 

29. The dismissal of a suit for specific performance 
of a contract or part thereof shall bar the plaintiff’s right 
to sue for compensation for the breach of such contract or 
part, as the case may be. 

if) Awards and Directions to execute Settlements. 

30 . The provisions of this chapter as to contracts 
shall, mutatis mutandis, apply to awards and to directions 
in a will or codicil to execute a particular settlement. 


CHAPTEE III. 

Of the Rectification of Instkuments. 

31 . When, through fraud or a mutual mistake of the 
parties, a contract or other instrument in writing does not 
truly express their intention, either party, or his represen- 
tative in interest, may institute a suit to have the instru- 
ment rectified ; and if the Court find it clearly proved that 
there has been fraud or mistake in framing the instrument, 
and ascertain the real intention of the parties in executing 
the same, the Court may in its discretion rectify the instru- 
ment so as to express that intention, so far as this can be 
done without prejudice to rights acquired by third persons, 
in good faith and for value. 

Illustrations. 

(a) A, intending to sell to B his house and one of three 
godowns ad 3 acent to it, executes a conveyance prepared by B, in 
which, through B’s fraud, all three godowns are included. Of the two 
godowns which were fraudulently included, B gives one to 0 and lets 
the other to D for a rent, neither C nor t> having any knowledge of 
the fraud. The conveyance may, as against B and 0, be rectified so 
as to exclude from it the godown given to 0 ; but it cannot be rectified 
so as to affect D's lease. 

{b) By a marriage settlement, A, the father of B, the intended 
wife, covenants with 0, the intended husband, to pay to 0, his 
executors, administrators and assigns, during A's life, an annuity of 
Eupees 5,000. C dies insolvent and the official assignee claims the 
annuity from A. The Court, on finding it clearly proved that the 
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Sections 32 — 36. 

parties always intended that this annuity should be paid as a provision 
for B and her children, may rectify the settlement and decree that the 
assignee has no right to any part of the annuity. 

32. For the purpose of rectifying a contract in 
writing, the Court must be satisfied that all the parties 
thereto intended to make an equitable and conscientious 
agreement. 

33. In rectifying a written instrument, the Court 
may inquire what the instrument was intended to mean, 
and what were intended to be its legal consequences, and 
is not confined to the enquiry what the language of the 
instrument was intended to be. 

34. A contract in writing may be first rectified and 
then, if the plaintiff has so prayed in his plaint and the 
Court thinks fit, specifically enforced. 

Illustration. 

A contracts in writing to pay his attorney, B, a fixed sum in lieu 
of costs. The contract contains mistakes as to the name 
and rights of the client, which, if construed stnctly, would exclude 
B from all rights under it. B is entitled, if the Court thinks fit, 
to have it rectified, and to an order for payment of the sum, as 
if at the time of its execution it had expressed the intention of 
the parties. 


CHAPTEE IV. 

Op the Eesoission op Conibacts. 

35. Any person interested in a contract in writing 
may sue to have it rescinded, and such rescission may he 
adjudged by the Court in any of the following cases, 
namely : — 

(a) where the contract is voidable or terminable 
by the plaintiff ; 

(5) where the contract is unlawful for causes not 
apparent on its face, and the defendant is more to blame 
than the plaintiff ; 

(c) where a decree for specific performance of a 
contract of sale, or of a contract to take a lease, has been 
made, and the purchaser or lessee makes default in pay- 
ment of the purchase-money or other sums which the 
Court has ordered him to pay. 
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Sections 36 — 38 . 

When the purchaser or lessee is in possession of the 
subject — matter, and the Court finds that such possession 
is wrongful, the Court may also order him to pay to the 
vendor or lessor the rents and profits, if any, received by 
him as such possessor. 

In the same case, the Court may, by order in the 
suit in which the decree has been made and not complied 
with, rescind the contract, either so far as regards the 
party in default, or altogether, as the justice of the case 
may require. 

lllmtrahons. 

to (a ) — A sells a field to B. There is a right of way over the 
field of which A has direct personal knowledge, but which he conceals 
from B. B is entitled to have the contract rescinded. 

to (b) — A, an attorney, induces his client B, a Hindu widow, to 
transfer property to him for the purpose of defrauding B’s creditors. 
Here the parties are not equally in fault, and B is entitled to have the 
instrument of transfer rescinded. 

36. Rescission of a contract in writing cannot be 
adjudged for mere mistake, unless the party against whom 
it is adjudged can be restored to substantially the same 
position as if the contract had not been made. 

37' A plaintiff instituting a suit for the specific 
performance of a contract in writing may pray in the 
'alternative that, if the contract cannot be specifically 
enforced, it may be rescinded and delivered up to be 
cancelled; and the Court, if it refuses to enforce the 
contract specifically, may direct it to be rescinded and 
delivered up accordingly. 

38. On adjudging the rescission of a contract, the 
Court may require the party to whom such relief is granted 
to make any compensation to the other which justice 
may require. 


CHAPTER V, 

Of the Cancellation op Insteuments. 

39. Any person against whom a written instrument 
is void or voidable, who has reasonable apprehension that 
puch instrument, if left outstanding, may cause him 
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Sections 40 - 41 . 


serious injury, may sue to have it adjudged void or 
voidable ; and the Court may, in its discretion, so adjudge 
it and order it to be delivered up and cancelled. 

If the instrument has been registered under the Indian 
Eegistration Act, the Court shall also send a copy of its 
decree to the officer in whose office the instrument has 
been so registered; and such officer shall note on the 
copy of the instrument contained in his books the fact of 
its cancellation. 


Illustrations. 


# 


{a) A, the owner of a ship by fraudulently representing her to be 
seav7orihy, induces B, an underwriter, to insure her. B may obtain 
the cancellation of the policy. 

{jb) A conveys land to B, who bequeaths it to 0 and dies- 
Thereupon D gets possession of the land and produces a forged 
instrument stating that the conveyance was made t^ B in trust for 
him. 0 may obtain the cancellation of the forged instrument. 

(c) A, representing that the tenants on his land were all at will, 
sells it to B, and conveys it to him by an instrument, dated the 1st 
January 1877. Soon after that day, A fraudulently grants to 0 a lease 
of part of the lands, dated the 1st October 1876, and procures the 
lease to be registered under the Indian Registration Act. B may 
obtain the cancellation of this lease. 

(d) A agrees to sell and deliver a ship to B, to be paid for by B’s 
acceptances of four bills of exchange, for sums amounting to Rupees 
30,000, to be drawn by A on B. The bills are drawn and 
accepted, but the ship is not delivered, according to the agreement. 
A sues B on one of the bills. B may obtain the cancellation of 
all the bills. 


40. Where an instrument is evidence of different 
rights, or different obligations, the Court may, in a 
proper case, cancel it in part and allow it to stand 
for the residue. 


Ulmiration, 

A draws a bill on B, who endorses it to 0, by whom it appears to 
be endorsed to D, who endorses it to E. C’s endorsement is forged. 
0 is entitled to have such endorsement cancelled, leaving the bill to 
stand in other respects. 

41, On adjudging the cancellation of an instrument, 
the Court may require the party to whom such relief is 
granted to make any compensation to the other which 
justice may require. 
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Section 42. 

OHAPTEE VI. 

Of Declaeatoey Deoeees. 

42, Any person entitled to any legal character, or 
to any rights as to any property, may institute a suit 
against any person denying, or interested to deny, his 
title to such character or right, and the Court may in its 
discretion make therein a declaration that he is so entitled 
and the plantifl need not in such suit ask for any further 
relief : 

Provided that no Court shall make any such 
declaration where the plaintiff, being able to seek further 
relief than a mere declaration of title, omits to do so. 

Explanation. — A trustee of property is a ‘ person 
interested to deny ’ a title adverse to the title of some one 
who is not in existence, and for whom, if in existence, he 
would be a trustee. 

Illustrattons^ 

(a) A is lawfully in possession of certain land. The inhabitants 
of a neighbouring village claim a right of way across the land. A may 
sue for a declaration that they are not entitled to the right so claimed, 

(b) A bequeaths his property to B, 0 and D, * to be equally 
divided amongst all and each of them, if living at the time of my death, 
then amongst their surviving children.’ No such children are in 
existence. In a suit against A’s executor, the Court may declare 
whether B, 0 and D took the property absolutely, or only for their 
lives, and it may also declare the interests of the children before their 
rights are vested. 

(c) A covenants that, if he should at any time be entitled to 
property exceeding one lakh of rupees, he will settle it upon certain 
trusts. Before any such property accrues, or any persons entitled 
under the trusts are ascertained, he institutes a suit to obtain a declara- 
tion that the covenant is void for uncertainty. The Court may make 
the declaration. 

id) A alienates to B property in which A has merely a life 
interest. The alienation is invalid as against C, who is entitled as 
reversioner. The Court may in a suit by C against A and B declare that 
0 is so entitled. 

ie) The widow of a sonless Hindu alienates part of the 
property of which she is in possession as such. The person presump- 
tively entitled to possess the property if he survive her may, in a suit 
against the alienee, obtain a declaration that the alienation was made 
without legal necessity and was therefore void beyond the widow’s 
lifetime. 

if) A Hindu widow in possession of property adopts a son to 
her deceased husband. The person presumptively entitled to posses- 
sion of the property on her death without a son may, in a suit against 
the adopted son, obtain a declaration that the adoption was invalid. 
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Sections 43 — 62. 

(fj) A is in possession of certain property. B, alleging that he 
is the owner of the property, requires A to deliver it to him. A may 
obtain a declaration of his right to hold the property. 

(h) A bequeaths property to B for his life, with remainder to 
B’s wife and her children, if any, by B, but if B die without any 
wife or children, to 0. B has a putative wife, D, and children, but G 
denies that B and D were ever lawfully married. D and her children 
may, in B’s lifetime, institute a suit against 0 and obtain therein a 
declaration that they are truly the wife and children of B. 

43. A declaration made under this Chapter is binding 
only on the parties to the suit, persons claiming through 
them respectively, and, where any of the parties are 
trustees, on the persons for whom, if in existence at the 
date of the declaration, such parties would be trustees. 

Illustration. 

A, a Hindu, in a suit to which B, his alleged wife, and her mother 
are defendants, seeks a declaration that his marriage was duly 
solemnized and an order for the restitution of his conjugal right- The 
Court makes the declaration and order. 0, claiming that B is his wife, 
then sues A for the recovery of B. The declaration made in the 
former suit is not binding upon G. 

GHAPTEE Vn. 

Op the Appointment op Eecbivbes. 

44. The appointment of a Eeceiver pending a suit is 
a matter resting in the discretion of the Court. 

The mode and effect of his appointment, and his 
rights, powers, duties and liabilities, are regulated by the 
Code of Civil Procedure. 

[GHAPTEE VIII . — Of the enforcement of Public Duties. 

Omitted as directed by Notification No. 47 J., 
dated the 27t/i May 1878]. 

PAET I. 

Op Peeventive Eeliep. 

GHAPTEE IX. 

Op Injunctions Geneeally. 

52. Preventive relief is granted at the discretion of 
the Court by injunction, temporary or perpetual. 
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Sections 53—64. 

Temporary 53 . Temporary injunctions are such as are to 

icinnotions. continue until a specific time, or until the further order of 
the Court. 

They may be granted at any period of a suit, and are 
regulated by the Code of Civil Procedure. 

Perpetnai ^ perpetual injunction can only be granted by the 

jpiTono ions. hearing and upon the merits of the 

suit : the defendant is thereby perpetually enjoined from 
the assertion of a right, or from the commission of an act, 
which would be contrary to the rights of the plaintiff. 

CHAPTER X. 

Of Perpetual Injunctions. 

Perpetual 64 , Subject to the other provisions contained in, or 

wher^anted referred to by, this Chapter, a perpetual injunction may be 
granted to prevent the breach of an obligation existing 
in favour of the applicant, whether expressly or by 
implication. 

When such obligation arises from contract, the Court 
shall be guided by the rules and provisions contained in 
Chapter II of this Act. 

When the defendant invades or threatens to invade 
the plaintiff’s right to, or enjoyment of, property, the 
Court may grant a perpetual injunction in the following 
cases (namely) : — 

(a) where the defendant is trustee of the property 
for the plaintiff ; 

(b) where there exists no standard for ascertaining 
the actual damage caused, or likely to be caused, by the 
invasion ; 

(c) where the invasion is such that pecuniary 
compensation would not afford adequate relief ; 

(d) where it is probable that pecuniary compensa- 
tion cannot be got for the invasion ; 

(e) where the injunction is necessary to prevent a 
multiplicity of judicial proceedings. 

Explanation. —For the purpose of this section a 
trademark is property. 

Ilhsirations, 

(a) A lets certain lands to B, and contracts not to dig sand or 
gravel thereout.^ A may sue for an injunction to restrain B from 
digging in violation of his contract* 
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Section 64, 

{b) A trustee threatens a breach of trust. His co-trustees, if 
any, should, and the beneficial owners may, sue for an in]unction to 
prevent the bleach. 

io) The directors of a public company are about to pay a 
dividend out of capital or borrowed money. Any of the shareholders 
may sue for an iniunotion to restrain them, 

{d) The directors of a fire and life-insurance company are about 
o engage in marine insurances. Any of the shareholders may sue for 
an injunction to restrain them. 

ifi) A, an ■’executor, through misconduct or insolvency, is bringing 
the property of the deceased into danger. The Court may grant an 
injunction to restrain him from getting in the assets 

if) A, a trustee for B, is about to make an imprudent sale of a 
small part of the trust-propeity. B may sue for an iniunction to 
restrain the sale, even though compensation in mone\ would have 
afforded him adequate relief. 

{g) A makes a settlement (not founded on marriage or other 
valuable consideration) of an estate on B and his children. A then 
contracts to sell the estate to G. B or any of his children may sue for 
an injunction to restrain the sale. 

Oh) In the course of A’s employment as a vakil, certain papers 
belonging to his client, B, come into his possession, A threatens to 
make these papers public, or to communicate their contents to a 
stranger. B may sue for an injunction to restrain A from so doing. 

(z) A is B’s medical adviser. He demands money of B which 
B declines to pay. A then threatens to make known the effect of B's 
communications to him as a patient. This is contrary to A’s duty, 
and B may sue for an injunction to restrain him from so doing. 

0) A, the owner of two adjoining houses, lets one to B and after- 
wards lets the other to C. A and C begin to make such alterations in the 
house let to 0 as will prevent the comfortable enjoyment of the house 
let to B. B may sue for an injunction to restrain them from so doing, 

(k) A lets certain arable lands to B for purposes of husbandry, but 
without any express contract as to the mode of cultivation. Contrary 
to the mode of cultivation customary in the district, B threatens to 
sow the lands with seed injurious thereto and requiring many years to 
eradicate. A may sue for an injunction to restrain B from sowing 
the lands in contravention of his implied contract to use them in a 
husbandlike manner. 

(l) A, B and 0 are partners, the partnership being determinable 
at will. A threatens to do an act tending to the destruction of the 
partnership — property. B and G may, without seeking a dissolution of 
the partnership sue for an injunction to restrain A from doing the act. 

(m) A, a Hindu widow in possession of her deceased husband’s 
property, commits destruction of the property without any cause 
sufficient to justify her in so doing. The heir-expectant may sue for 
an injunction to restrain her. 

(n) A, B and 0 are members of an undivided Hindu family. A 
cuts timber growing on the family -property, and threatens to destroy 
part of the family-house and to sell some of the family-utensils, B and 
0 may sue for an injunction to restrain him, 
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Section 65. 

(o) A, the owner of certain houses in Calcutta, becomes insolvent. 
B buys them from the Official Assignee and enters into possession. A 
persists in trespassing on and damaging the booses, and B is thereby 
compelled, at considerable expense, to employ men to protect the posses- 
sion. B may sue for an injunction to restiain further acts of trespass. 

(p) The inhabitants of a village claim a right of way over A’s 
land. In a suit against several of them, A obtains a declaratory decree 
that his land is subject to no suehiii-ht. Afterwaids each of the other 
villagers sues A for obstructing his alleged right of way over the land. 
A may sue for an injunction to restrain them. 

{q) A, in an administration-suit to which a creditor, B, is not a 
party, obtains a decree for the administration of O's assets. B proceeds 
against O’s estate for his debt. A may sue for an injunction to restrain B. 

(r) A and B are in possession of contiguou's lands and of the 
mines underneath them. A works his mine so as to extend under B’s 
mine and threatens to remove certain pillars which help to support 
B’s mine. B may sue for an injunction to restrain him h'om so doing. 

(s) A rings bells or makes some other unnecessaiy noise so near 
a house as to interfere materially and unreasonably with the physical 
comfort of the occupier, B. B may sue for an injunction restraining 
A from making the noise. 

(t) A pollutes the air with smoke so as to interfere materially with 
the physical comfort of B and C, who carry on business in a neighbour- 
ing house. B and 0 may sue for an injunction to restrain the pollution, 

(i!) A infringes B’s patent. If the Court is satisfied that the 
patent is valid and has been infringed, B may obtain an injunction to 
restrain the infringement. 

(u) A pirates B’s copyright. B may obtain an injunction to 
restrain the piracy, unless the work of which copyright is claimed is 
libellous or obscene. 

{w) A improperly uses the trademark of B. B may obtain an 
injunction to restrain the user, provided that B’s use of the trademark 
is honest. 

(ic) A, a tradesman, holds out B as his partner against the wish 
and without the authority of B- B may sue for an injunction to restrain 
A from so doing. 

{y) A, a very eminent man, writes letters on family-topics to B. 
After the death of A and B, C, who is B’s residuary legatee, proposes 
to make money by publishing A’s letters. D, who is A’s executor, has 
a property in the letters, and may sue for an injunction to restrain 0 
from publishing them. 

(z) A carries on a manufactory and B is his assistant. In the 
course of his business, A imparts to B a secret process of value. B 
afterwards demands money of A, threatening, in ease of refusal, to 
disclose the process to 0, a rival manufacturer, A may sue for an 
injunction to restrain B from disclosing the process. 

55, When, to prevent the breach of an obligation, it 
is necessary to compel the performance of certain acts which 
the Court is capable of enforcing, the Court may in its dis- 
cretion grant an injunction to prevent the breach complained 
of, and also to compel performance of the requisite acts. 
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Section 66. 

Illustrations* 

(a) A, by new buildings, obstructs lights to the access and use 
of which B has acquiied a right under the Indian Limitation Act, 

Part IV. B may obtain an injunction, not only to restrain A from 
going on with the buildings, but also to pull down so much of them as 
obstructs B’s lights. 

ih) A buildto a house with eaves projecting over B’sland. B may 
hue for an injunction to pull down so much of the eaves as so project. 

(c) 111 tlie case put as illustiation (i) to section 54, the Court 
may also order all written communications made by B, as patient, to 
A, as medical adviser, to be destroyed. 

id) In the ease put as illustration {y) to seocion 54, the Court 
may also order A’s letters to be destroyed. 

(e) A threatens to’publish statements concerning B ■which -would 
be punishable under Chapter XXI of the Indian Penal Code. The Court 
may grant an injunction to restrain the puidieation, even though it 
may be shown not to be injurious to B’s property. 

(/) A, being B’s medical adviser, threatens to publish B’s 
written communications with him, showing that B has led an immoral 
life. B may obtain an injunction to restrain the publication. 

(g) In the eases put as illustrations (v) and (w) to section 54 
and in illustrations (e) and (f) to this section, the Court may also order 
the copies produced by piracy, and the trademarks, statements and 
communications, therein respectively mentioned, to bo given up or 
destroyed. 

66. An injunction cannot be granted : — injunotiou 

(a) to stay a judicial proceeding pending at the ■ 

institution of the suit in which the injunction is sought, 

unless such restraint is necessary to prevent a multiplicity 
of proceedings ; 

(b) to stay proceedings in a Court not subordinate 
to that from which the injunction is sought ; 

(c) to restrain persons from applying to any legisla- 
tive body ; 

(d) to interfere with the public duties of any depart- 
ment of the Government of Ind.ia or the Local Government 
or with the sovereign acts of a Foreign Government ; 

(e) to stay proceedings in any criminal matter ; 

(/) to prevent the breach of a contract the perfor- 
mance of which would not be specifically enforced; 

(ff) to prevent, on the ground of nuisance, an act of 
which it is not reasonably clear that it will be a nuisance; 

(h) to prevent a continuing breach in which the 
applicant has acquiesced ; 

(i) when equally efficacious relief can certainly be 
obtained by any other usual mode of proceedings except 
in case of breach of trust ; 
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Section 57. 

{]) 'when the conduct of the applicant or his agents 
has been such as to disentitle him to the assistance of the 
Court ; 

(/«) where the applicant has no personal interest in 
the matter. 

Illustrations, 

(а) A seeks an injunction to restrain his partner, B, from 
receiving the partnership-debts and effects. It appears that A had 
improperly possessed himself of the books of the firm and refused B 
access to them. The Court will refuse the injunction. 

(б) A manufactures and sells crucibles, designating them as 
“ patent plumbago-crucibles,'’ though, in fact, they have never been 
patented, B pirates the designation. A cannot obtain an injunction 
to restrain the piracy, 

(c) A sells an article called ‘‘Mexican Balm,” stating that it is 
compounded of divers rare essences, and has sovereign medicinal 
qualities. B commences to sell a similar article to whicli he gives a 
name and description such as to lead people into the belief that they 
are buying A’s Mexican Balm. A sues B for an injunction to restrain 
the sale. B shows that A’s Mexican Balm consists of nothing bat 
scented hog's lard. A's use of his description is not an honest one 
and he cannot obtain an injunction. 

57. Notv^ithstanding section 56, clause (/), where a 
contract comprises an affirmative agreement to do a certain 
act, coupled with a negative agreement, express or implied, 
not to do a certain act, the circumstance that the Court is 
tmable to compel specific performance of the affirmative 
agreement shall not preclude it from granting an injunc- 
tion to perform the negative agreement : provided that the 
applicant has not failed to perform the contract so far as 
it IS binding on him. 

Illustrations, 

{a) A contracts to sell to B for Bupees 1,000 the good-will of a 
certain business unconnected with business-premises, and further 
agrees not to carry on that business in Calcutta. B pays A the 
Bupees 1,000 but A carries on the business in Calcutta. The Court 
cannot compel A to send bis customers to B, but B may obtain an 
injunction restraining A from caiTying on the business in Calcutta. 

(&) A contracts to sell to B the good-will of a business. A then 
sets up a similar business close by B’s shop and solicits his old customers 
to deal with him. This is contrary to his implied contract, and B may 
obtain an injunction to restrain A from„soliciting the customers, and 
from doing any act whereby their good-will may be withdrawn from B. 

(g) a contracts with B to sing for twelve months at B's theatre 
and not to sing in public elsewhere. B cannot obtain specific performance 
of the contract to sing, but he is entitled to an injunction restraining 
A from singing at any other place of public entertainment, 
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Schedule. 

{d) B contracts with A that he will serve him faithfully for 
twelve months as a clerk* A is not entitled to a decree for specific 
performance of this contract* But he is entitled to an injunction 
restraining B from serving a I’ival bouse as clerk. 

(e) A contracts with B that, in consideration of Bupees 1,000 to 
be paid to him by B on a day fixed, he will not set up a certain business 
within a specified distance* B lails to pay the money. A cannot be 
restrained from carrying on the business W’ithin the specified distance. 


SCHEDULE. 

{See Section 2.) 

Enactments Bepbaled. 


Number and year 

Sub.]oct 

Extent of Bepeal 

VIII of 1859 ... 

Civil Procedure 

Sections 15 and 192, 

XIV of 1859 ... 

Limitation 

Section 15* 

XXIII of 1861 ... 

Civil Procedure 

Section 26. 

IX of 1872 ... 

Contract 

In Section 28, the 
second clause of Ex- 
ception 1. 
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ACT No. I OF 1878. 

Notification by the Government of India, Foreign Depart- 
ment, Bevemie, No. 93 I. B., dated the 21st November 

1879. 

The G-overnor-General in Council is pleased to extend 
Act I of 1878 (The Opium Act, 1878) to Mysore, subject 
to the modifications hereinafter specified. 

1. For the last two clauses of section 1, the follow- 
ing clause shall be substituted : — And it shall come into 
force in Mysore on the first day of April 1880. 

2. Section 2 and the last paragraph of section 22 
shall be omitted. 

3. In section 3 in the definition of “ Magistrate ” 
the words “ in the Presidency Towns, a Presidency 
Magistrate, and elsewhere ” shall be omitted. 

4. In section 12, in the third paragraph, the words 
“ Collector of the District or,” in sections 19 and 24 the 
words “ Collector of the District” and in section 24 the 
word “Collector” and the words “Collector, Deputy 
Collector or other ” shall be omitted. 

”6. For the words “ the Local Government ” “ an> 
Local Government,” “the same Local Government,’’ 
“ such Government ” and “ such Local Government ” 
wherever they occur, and for the words “British India” in 
section 6, the words “ the Chief Commissioner of Mysore ” 
and “ Mysore ” respectively shall be substituted. 


As to this, however, (except in so far as it relates to the substitution of ** Mvsore^’ 
for “ British India *’), see Notification of the Government of Mysore No 163, dated the 
2nd September 1831, according to which the expressions “ the Government of India,” 
“the Governor^General of India m Council,” and “ Local Government ” occurring in 
any Act in foioe lu Mysore, are to denote “the Government of His Highness the 
Maharaja of Mysore*” 
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Sections. 

1. Short title. 

Commencement. 

2. [Omitted.] 

3. Interpretation-cUusa. 

4. Prohibition of poppy cultivation and possession, etc., of opium 

5. Power to make rules to permit such matters. 

6. Duty on opium imported by land. 

7. Warehousing opium. 

8. Power to make rules relating to warehouses, 

9. Penalty for illegal cultivation of poppy, etc. 

10. Presumption in prosecutions under section 9. 

11. Confiscation of opium. 

12. Order of confiscation by whom to be made. 

13. Power to make rules regarding disposal of things confiscated 

and rewards. 

14. Power to enter, arrest and seize, on information that opium 

is unlawfully kept in any enclosed place. 

16. Power to seize opium in open places. 

Power to detain, search and arrest. 

16. Searches how made. 

17. Officers to assist each other, 

18. Vexatious entries, searches, seizures and arrests, 

19. Issue of warrants. 

20. Disposal of person arrested or thing seized. 

21. Eeport of arrests and seizures, 

22. Procedure in case of illegal popp 3 "-cultivation, 

23. Eecovery of arrears of fees, duties, etc. 

24. Parmer may apply to Deputy Commissioner or other officer 

to recover amount duo to him by licensee. 

26. Eecovery of penalties due under bond. 

Schedule, [Oimtted.] 
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Sections 1 — 3. 


ACT No. I OP 1878. 

(Received the assent op the Governor-General 
ON THE 9th January 1878.) 

An Act to amend the law relating to Opium. 

Whereas it is expedient to amend the law relating to Preamble, 
opium ; It is hereby enacted as follows : — 

1. This Act may be called the Opium Act, 1878. short-tuie. 

[a] And it shall come into force in Mysore on the first 
day of April 1880. [a] 

2. [Repeal and amendment of enactments. 1 Omitted Commence- 
as directed by Notification No. 93 I. R., dated the 2l6’i 
November 1879. 

3 . In this Act, unless there be something repugnant interpreta- 

in the subject or context, — tion^>ia«Be. 

“ opium ” includes also poppy-heads, preparations 
or admixtures of opium, and intoxicating drugs prepared 
from the poppy : 

“ Magistrate ” means, [6] a Magistrate of the first 
class or (when specially empowered by the Local Govern- 
ment to try cases under this Act) a Magistrate of the second 
class : 

“ import ” means to bring into the territories admi- 
nistered by any Local Government from sea, or from foreign 
territory, or from a territory administered by any other 
Local Government : 

“export” means to take out of the territories 
administered by any Local Government to sea, or to any 
foreign territory, or to any territory administered by 
another Local Government : 

“ transport ” means to remove from one place to 
another within the territories administered by the same 
Local Government. 


[a-] This clause was substituted for the last two clauses of Section 1 by para 1 
of Notification No, 93 1. R., dated the 21st November 1879. 

[b] Certained words in Section 3 relating to Presidency towns have been omitted 
as directed by Notification No. 93, 1, H., dated the 21st November 1879, 
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Sections 4 — 7. 

4. Except as permitted by this Act, or by any other 
enactment relating to opium for the time being in force, or 
by rules framed under this Act or under any such enactment, 
no one shall — 

(а) cultivate the poppy ; 

(б) manufacture opium ; 

(c) possess opium ; 

{d) transport opium ; 

(e) import or export opium ; or 
(/) sell opium. 

5. The Local Government, with the previous sanction 
of the Governor-General in Council may, from time to time, 
by notification in the local Gazette, make rules consistent 
with this Act, to permit absolutely, or subject to the pay- 
ment of duty or to any other conditions, and to regulate, 
within the whole or any specified part of the territories 
administered by such Government, all or any of the follow- 
ing matters 

{a) the cultivation of the poppy; 

(6) the manufacture of opium; 

(c) the possession of opium ; 

(c?) the transport of opium ; 

(e) the importation or exportation of opium ; and 
(/) the sale of opium, and the form of duties leviable 
on the sale of opium by retail : 

Provided that no duty shall be levied under any such 
rule on any opium imported and on which a duty is imposed 
by or under the law relating to sea customs for the time 
being in force or under section 6. 

6 . The Governor-General in Council may, from time 
to time, by notification in the Gazette of India, impose such 
duty as he thinks fit on opium or on any kind of opium 
imported by land into [a] Mysore [a] or into any specified 
part thereof, and may alter or abolish any duty so imposed, 

7. The Governor-General in Council may, by order 
notified in the Gazette of India — 

(a) authorize any Local Government to establish 
warehouses for opium legally imported into, or intended to 
be exported from, the territories administered by such 
Local Government, and 

** [a] The word “ Mysore^* has been substituted for ** British India ’’ in Section 6 as 
directed by Hotidcation No. 93--I.R., dated the 21st November 1879, 
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Sections 8-9. 

(&) cancel any such order. 

So long as such order remains in force, the Local Gov- 
ernment may, by notification published in the official 
Gazette, — 

(c) declare any place to be a warehouse for all or any 
opium legally imported, whether before or after thepayment 
of any duty leviable thereon, into the territories 
administered by such Government, or into any specified 
part thereof, or intended to be exported thence, and 
{d) cancel any such declaration. 

An order under clause (5) shall cancel all previous 
declarations under clause (c) of this section relating to 
places in the territories to which such order refers. 

So long as such declaration remains m force, the owner 
of all such opium shall be bound to deposit it in such ware- 
house. 

8 . The Local Government, with the previous sanc- 
tion of the Governor-General in Council, may, from tinm 
to time, by notification in the Local Gazette, make rules 
consistent with this Act to regulate the safe custody of 
opium warehoused under section 7 ; the levy of fees for 
such warehousing ; the removal of such opium for sale or 
exportation ; and the manner in which it shall be disposed 
of, if any duty or fees leviable on it be not paid within 
twelve months from the date of warehousing the same. 

9 . Any person who, in contravention of this Act, or 
of rules made and notified under section 5 or section 8, — 

(а) cultivates the poppy, or 

(б) manuiactures opium, or 
(c) possesses opium, or 

{d) transports opium, or 
(e) imports or exports opium, or 
(/) sells opium, or 

\g) omits to warehouse opium, or removes or does 
, any act in respect of warehoused opium, 

and any person who otherwise contravenes any such 

rule, 

shall, on conviction before a Magistrate, be punished 
for each such offence with imprisonment for a term which 
may extend to one year, or with fine which may extend to 
one thousand rupees, or with both ; 

and, where a fine is imposed, the convicting Magistrate 
shall direct the offender to be imprisoned in default of pay- 
ment of the fine for a term which may extend to six months, 
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Sections 10 — 12 

and such imprisonment shall be in excess of any other im- 
prisonment to which he may have been sentenced. 

10 . In prosecutions under section 9, it shall be pre- 
sumed until the contrary is proved, that all opium for 
which the accused person is unable to account satisfactorily 
is opium in respect of which he has committed an offence 
under this Act. 

11 . In any case in which an offence under section 9 
has been committed : — 

(a) the poppy so cultivated, 

( b) the opium in respect of which any offence under 
the same section has been committed, 

(c) where, in the case of an offence under clause (d) 
or (e) of the same section, the offender is transporting, im- 
porting or exporting any opium exceeding the quantity 
(if any) which he is permitted to transport, import or export 
as the case may be, the whole of the opium which he is 
transporting, importing or exporting, 

(d) where, in the case of an offence under clause (/) 
of the same section, the offender has in his possession any 
opium other than the opium in respect of which the offence 
has been committed, the whole of such other opium, 

shall be liable to confiscation. 

The vessels, packages and coverings in which any 
opium liable to confiscation under this section is found, 
and the other contents (if any) of the vessel or package 
in whick such opium may be concealed, and the animals 
and conveyances used iu carrying it, shall likewise be 
liable to confiscation. 

12 . When the offender is convicted, or when the 
person charged with an offence in respect of any opium 
is acquitted, but the Magistrate decides that the opium 
is liable to confiscation, such confiscation may be ordered 
by the Magistrate. 

Whenever confiscation is authorized by this Act, the 
ofldeer ordering it may give the owner of the thing liable 
to be confiscated an option to pay, in lieu of confiscation, 
such fine as the officer thinks fit. 

When an offence against this Act has been committed, 
but the offender is not known or cannot befound, or when 
opium not in the possession of any personcannot be satis- 
factorily accounted for, the case shall be enquired into and, 
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Sections 13 — 16, 

determined by the [a] Deputy Commissioner, or by any 
other of&cer authorized by the Local Government in this 
behalf, either personally or in right of his office, who may 
order such confiscation : Provided that no such order shall 
be made until the expiration of one month from the date 
of seizing the things intended to be confiscated or without 
hearing the persons (if any) claiming any right thereto, and 
the evidence (if any) which they produce in support of 
their claims, 

13. The Local Government may, with the previous 
sanction of the Governor-General in Council, from time to 
time, by notification in the local Gazette, make rules 
consistent with this Act to regulate — 

(а) the disposal of all things confiscated under this 
Act ; and 

(б) the rewards to be paid to officers and informers 
out of the proceeds of fines and confiscations under this Act. 

14. Any officer of any of the departments of Excise, 
Police, Customs, Salt, Opium or Revenue superior in rank 
to a peon or constable, who may in right of his office be 
authorized by the Local Government in this behalf, and 
who has reason to believe, from personal knowledge or 
from information given by any person and taken down in 
writing, that opium liable to confiscation under this act is 
manufactured, kept or concealed in any building, vessel 
or enclosed place, may, between sunrise and sunset, — 

{a) enter into any such building, vessel or place ; 
{h) in case of resistance, break open any door and 
remove any other obstacle to such entry ; 

' c) seize such opium and all materials used in the 
manufacture thereof, and any other thing which he has 
reason to believe to be liable to confiscation under section 
11 or any other law for the time being in force relating 
to opium ; and 

{d) detain and seai'ch, and, if he think proper, 
arrest, any person whom he has reason to believe to be 
guilty of auy offence relating to such opium under this or 
any other law for the time being in force. 

16. Any officer of any of the said departments may — 
(a) seize, in any open place or in transit, any opium 
or other thing which he has reason to believe to be liable 

[a] Certain words in Section 12 have been omitted as directed by Notification 
No. 93—1. K., dated the 21st November 1879. 
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Seciio7is 16 — 20. 

to confiscation under section 11 or any other law for the 
time being in force relating to opium ; 

(b) detain and search any person whom he has 
reason to believe to be guilty of any offence against this 
or any other such law, and, if such person has opium in 
his possession, airest him and any other persons in his 
company. 

16 . All searches under section 14 or section 16 shall 
be made in accordance with the provisions of the Code of 
Criminal Procedure, 1882 [a] . 

17 . The officers of the several departments mention- 
ed in section 14 shall, upon notice given or request made, 
be legally bound to assist each other in carrying out the 
provisions of this Act. 

18. Any ofl&cer of any of the said departments who, 
without reasonable ground of suspicion, enters or searches, 
or causes to be entered or searched, any building, vessel 
or place, 

or vexationsly and uunecessaiily seizes the property 
of any person on the pretence of seizing or searching for 
any opium or other thing liable to confiscation under this 
Act, 

or vexatiously and unnecessarily detains, searches or 
arrests any person, 

shall, for every such offence, be punished with fine not 
exceeding five hundred rupees. 

19 . The [5] Deputy Commissioner or other officer 
authorized by the Local Government in this behalf, either 
personally or in right of his office, or a Magistrate, may 
issue his warrant for the arrest of any person whom he has 
reason to believe to have committed an offence relating 
to opium, or for the search, whether by day or night, of 
any building or vessel or place in which he has reason to 
believe opium liable to confiscation to be kept or concealed. 

All warrants issued under this section shall be executed 
in accordance with the provisions of the Code of Criminal 
Procedure, 1882 [a] . 

20 . Every person arrested, and thing seized, under 
section 14 or section 15, shall be forwarded without delay 
to the oflicer in charge of the nearest police station ; and 
every person arrested and thing seized under section 19 

[a] The reference fco Act. X of 1872 has been altered in accordance with Act X of 
1882, s. 8. 

[b] Certain words in Section 19 have been omitted as dii’ected by Notification 
No. 93-1, E., dated the 21st November 1879. 
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Sections 21 — 24. 

shall be forwarded without delay to the officer by whom 
the warrant was issued. 

Every officer to whom any person or thing is forward- 
ed under this section shall, with all convenient despatch, 
take such measures as may be necessary for the disposal 
according to law of such person or thing. 

31 . Whenever any officer makes any arrest or 
seizure under this Act, he shall, within forty-eight hours 
next after such arrest or seizure, make a full report of all 
the particulars of such arrest or seizure to his immediate 
official superior. 

32 . In the case of alleged illegal cultivation of the 
poppy, the crop shall not be removed, but shall, pending 
the disposal of the case, be attached by an officer superior 
in rank to a peon or constable, who may in right of his 
office be authorized by the Local G-overninent in this 
behalf and such officer shall require the cultivator to give 
bail in a reasonable amount (to be fixed by such officer) 
for bis appearance before the Magistrate by whom the 
case is to be disposed of, and such cultivator shall not be 
arrested unless within a reasonable time he fails to give 
such bail, [a] 

23 , Any arrear of any fee or duty imposed under 
this Act or any rule made hereunder, 

and any arrear due from any farmer of opium- 
revenue, 

may be recovered from the person primarily liable to 
pay the same to the Government or from his surety (if 
any) as if it were an arrear of land-revenue. 

24 . When any amount is due to a farmer of opium- 
revenue from his licensee, in respect of a license, such 
farmer may make an application to the [bj Deputy Com- 
missioner or other officer authorized by the Local 
Government in this behalf, praying such officer to recover 
such amount on behalf of the applicant ; and, on receiving 
such application, such [c] Deputy Commissioner or other 
officer may in his discretion recover such amount as if it 
were an arrear of land-revenue, and shall pay any amount 
so recovered to the applicant : 

Provided that the execution of any process issued by 
such [d] officer for the recovery of such amount shall be 
stayed if the licensee institutes a suit in the Civil Court 

[a] The last paragraph of Section 22 has been omitted as directed by ^Notification 
No. 93 1. B., dated the 21st November 1879. 

[b] [c] jd] Certain words in Section 24 have been omitted as directed by Notifi.ca- 
tion No. 93 1. B., dated the 21st November 1879. 
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Section 26. 

to try the demand of the farmer, and furnishes security 
to the satisfaction of such officer for the payment of the 
amount which such Court may adjudge to be due from 
him to such farmer : 

Provided also that nothing contained in this section 
or done thereunder shall affect the right of any farmer of 
opium-revenue to recover by suit in the Civil Court or 
otherwise any amount due to him from such licensee. 
Eecovery of 25. When any person, in compliance with any rule 

EnTerbonlu® made hereunder, gives a bond for the performance of any 
duty or act, such duty or act shall be deemed to be public 
duty, or an act in which the public are interested, as the 
case may be, within the meaning of the Indian Contract 
Act, 1872, section 74; and, upon breach of the condition 
of such bond by him, the whole sum named therein as 
amount to be paid in case of such breach may be recovered 
from him as if it were an arrear of land-revenue. 


SGEEBTILE. 

lEnacfment repealed.] 
Omitted along with section 2. 
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Sections 1 — 3, 


MADEAS ACT No, 1 of 1873. 

Notification by the Goveriinicnt of India, Foreign 
Department, Judicial No. 88 J., dated Fort William, 
the 22nd May 1874. 

His Excellency the Viceroy and Governor-General in 
Council is pleased to extend to Mysore the provisions of 
Madras Act I of 1873 fan Act to prevent the indiscri- 
minate destruction of Wild Elephants). 

(Eeceived the assent op the Goveknop. on the 21st 
Apbil 1873, AND OF THE Govep.nob-Geneeal on 
THE 16th May 1873.) 

An Act to prevent the indiscriminate destruction of 
Wild Elephants. 

Wheeeas it is expedient to make provision to Preamble, 
prevent the indiscriminate destruction of wild elephants 
within the Presidency of Madras; It is hereby enacted as 
follows ; — 

1. This Act extends to the territories for the time Local extent, 
being subject to the Government of the Presidency of Fort 

St. George ; and it shall come into force on the first day 
of October 1873. 

2. Prom and after the said day, the destruction of commence- 
wild elephants is prohibited, except as hereinafter ““ ' 
provided. 

3. Whoever shoots at, or intentionally destroys, or Destruction 
abets, within the meaning of the Indian Penal Code, the eLSmts 
shooting at, or destruction of, any wild female elephant Penalty lor 
upon waste or forest land, whether such land be the destroying 
property of Government or otherwise, shall be liable to a S^hLts. 
penalty not exceeding five hundred rupees, and, in default 

of payment, to simple or rigorous imprisonment for a 
period not exceeding three months. 

Any person convicted under this Act of an offence 
committed after his previous conviction under this Act, 
shall be liable to a penalty not exceeding one thousand 
rupees, and, in default of the payment, to simple or 
rigorous imprisonment for a period not exceeding six 
months. 

M.O, VOL, I 
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Sections 4 — 9. 

4 . Whoever, not being authorized thereto by a 
license granted under the provisions of section 7, shoots 
at, or intentionally destroys, or abets, within the meaning 
of the Indian Penal Code, the shooting at, or destruction 
of, any wild male elephant upon waste or forest land, the 
property of the Government, shall, upon a first or second 
conviction, be liable to the penalties and periods of impri- 
sonment respectively provided for a first or second 
conviction in section 3 of this Act. 

5. Nothing in this Act shall be deemed to prevent 
any zemindar or other proprietor or occupier of land, or 
any person duly authorized in that behalf by any such 
zemindar, proprietor, or occupier, from destroying wild 
male elephants upon the waste or forest lands of such 
zemindar, proprietor or occupier. 

6. Nothing in this Act shall be deemed to prevent 
any person from shooting at, or destroying any wild male 
or female elephant found upon cultivated lands, or upon 
or in the immediate vicinity of any public road, or to 
prevent any person from shooting at or destroying any 
male or female elephant in defence of himself or any other 
person. 

7 . The Collector or other officer in charge of a 
district may, subject to such rules as may, from time to 
time, be made by the Local Government, issue a license 
to any person authorizing him by name to shoot wild 
male elephants upon waste or forest lands, the property 
of the Government, in such district, for the period of one 
year from the date of the grant of such license. 

Every such license shall become void at the expira- 
tion of the said period, but may be renewed by such 
Collector or other officer for a like period. 

Provided that evc’v such license shall become void 
upon the conviction under this Act of the person to whom 
snob license was granted. 

8 . The Local Government may make rules for 
regulating the grant or renewal of licenses under this Act, 
and the fees to be charged on such grant or renewal, and 
may, from time to time, alter or cancel such rules. 

9. Every prosecution under this Act shall be com- 
menced within a period of six months from the date of 
the offence in respect of which it is instituted. 



Sections 1-2. 


HABEAS AOr VIII of 1878. 

Notification by the Government of India, Foreign Depart- 
ment, Judicial, No. 130 I. J., dated Simla, the i9th 
June 1879. 

The Boyernor-Greneral iu Council is pleased to extend 
the Madras Act Ko. VIII, 1878, (The Madras Coffee 
Stealing Prevention Act, 1878) to the Province of Mysore, 
subject to the following modifications, namely : — 

In section 1, for the word “ Madras ” the word 
“ Mysore,” and in section 2, for the words ‘‘ Governor in 
Council,” the words “ Governor-General in Council,”* 
shall be substituted. 

(Eeoeiyed the Goveenor’s assent on the 30th 
August 1878 and the Govebnoe-Geneeal’s assent 
ON THE 28th Septembee 1878.) 

An Act to prevent Thefts of Coffee, 

Whereas it is expedient to make special provision preamw«. 
to prevent thefts of oofee, and to repress and punish the 
offence of receiving or disposing of stolen coffee in the 
neighbourhood of coffee plantations or estates ; It is 
enacted as follows : — 

1 . This Act may be called “ The [a.] Mysore [a] short-utie. 
Coffee- Stealing Pievention Act, 1878.” 

2. I This Act shall take effect in such districts, divi- 

sions or parts of districts, or within such localities or limits looai extent 
within [a] the Presidency of Fort St. George, [a] and 
from such date as the [a] Governor-General in Council 

♦Under Notification of tbe Government of Mysore, No. X53, dated tbe 2nd 
September 1881, the sabstituted expression “Governor-General in Council ” will 
denote the Government of His Highness the Maharaja of Mysore. 

[a'-a] Thib word ' Mysore “ was substituted for ** Madras 'by Notification 
No laO I. J , dated the 19th June 1879 

fUnder this section it was directed that the Act should take efieot in the parts 
of the districts mentioned below namely 

Mysore JHsinct —The taluks of Chamarajnagar, Gundlupet, Feriyapatna, Heg- 
gaddevankote. 

Has 5 fln The taluks of Arkalgud, Hole-Narsipur, Manjarabad, Belur, 

Hassan. 

Kadur The taluks of Mudgere, Koppa, Lakvallii Tarikere, Ohikma- 

galur. 

Shimoga Ih8tr%ci*'~-*Slhe taluks of Kavaledurga and Nagar. 

^ Vide Notification by the Government of India, No. 342 I. J., dated the 3rd 
September 1879. 

[a-a] Ths introducing Notification should have provided for these words being 
replaced by the words “ terntories of Mysore.” 
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Sections 3 — 5. 

[a] may from time to time direct by notification 
published in the official G-azette. 

The [a] Governor-General in Council [a] ma^ from 
time to time modify or cancel such direction by notifica- 
tion, similarly published. 

3. In this Act, — 

“ Laborer ” means and includes all persons (except 
resident managers) temporarily or permanently employed 
on a oofiee-estate in any capacity, -whether agricultural, 
menial or otherwise howsoever. 

“ Carrier ” means and includes all persons for the 
time being employed in the transport of coffee, whether 
by porterage, packanimals, boat, cart or otherwise, and 
whether as contractors, drivers or otherwise. 

“ Coffee-estate ” means and includes any land on 
which coffee is growing. 

“ Coffee ” means and includes all coffee not roasted 
or otherwise prepared for immediate consumption. 

4. It shall not be lawful for any one to purchase, 
take in barter or exchange, or receive coffee from any 
laborer employed on a coffee-estate. 

5. It shall not be lawful for any one to purchase, 
take in barter or exchange, or receive coffee from any 
person other than a laborer employed on a coffee-estate, 
unless the person so purchasing, taking in barter or 
exchange, or receiving such coffee shall immediately 
thereupon enter or cause to be entered in a book to be 
kept by him for that purpose a true record of such trans- 
action, specifying : — 

(a) the name, residence and occupation of the 
person from whom snob coffee was so purchased, taken in 
barter or exchange, or received ; 

(h) the date of the transaction ; and 
(o) the quantity and description of the coffee so 
purchased, taken in barter or exchange, or received : 

Provided that this section shall not apply to coffee 
purchased, taken in barter or exchange, or received from 
any person other than a laborer employed on a coffee- 
estate, and intended bona fide for consumption in the 
house or on the premises of the person purchasing, taking 
in a barter or exchange, or receiving the same as aforesaid^ 

[a-a] These words were substituted for the words ** Governor in Counoil by 
]t7Qtmoation Not 180, X. dated the. X9th June 1879* 



6 . All books required by section 5 to be kept by 
persons purchsising coffee sbsill be produced upon .the poHoe officer’s 
requisition of any police officer not below the rank of an 
officer in charge of a police station, generally or specially 
authorized by any Magistrate to require the production 
of such books. 

* 7. It shall not be lawful for any one to purchase or conditioM 
take in barter or exchange coffee from any carrier, or for oolee 
any carrier to sell or give in barter or exchange any coffee, “ 

unless the person so purchasing or taking in barter or ex- 
change such coffee shall, besides making the entry required 
by section 5 of this Act, also enter or cause to be entered 
in the book mentioned in the said section 6 the marks (if 
any) on the bags or other packages in which such coffee 
may be contained, and unless the entries required by this 
section and by the said section 5 be also correctly signed 
by such carrier in his own name, and attested by a police- 
officer or the headman of the village within which the 
transaction takes place ; for which attestation no fee shall 
be chargeable. 

8 . Any person committing any breach of the provi- Penalty for 
sions contained in section 4, 5, 6 or 7 of this Act shall tint's,?® 
be liable, on conviction by a Magistrate, to pay a fine not 
exceeding five hundred rupees. 

9. Any cooly, maistry or other laborer employed on Penalty » 

a coffee estate found with green gathered coffee in his 
possession, and failing to account satisfactorily for such ^^lenrofee 
possession, shall be liable, on conviction by a Magistrate, iie 

to pay a fine not exceeding five hundred rupees. aMwint. 

10. No person shall carry or remove coffee from any co g«e^«o^t to 
coffee estate, premises or place, or upon any road, high- per- 
way or footway, without the express permission of the 

owner or of his authorized agent. 

Such permission shall be in writing, dated and signed 
by the said owner or his authorized agent, and shall 
contain the following particulars ; — 

(a) the quantity of the coffee to be carried or 
removed; 

(b) the number, description and marks of the pack- 
ages in which coffee is secured ; 

(c) the place or destination to which the coffee is 
to be carried or removed ; and 

(d) the names of the consigner and consignee. 



Penalty for 
breach of this 
section. 


Hours of 
gathering or 
removing 
coffee. 
Penalty for 
breach of 
above provi- 
sion. 


Section 10 
and this 
section not 
to apply 
to ordinary 
operations^of 
curing. 
Procedure if 
gatheringi 
etc. , was done 
to commit 
theft. 


Substituted 
or additional 
punishment 
for second 
offence under 
section 0 


Proviso. 


Fines to be 
I>aid into pub- 
lic treasury. 

Magistrate 
may grant 
rewards to 
informers. 


Sections 11 — 14. 

Any person committing any breach of the provisions 
of this section shall, on conviction by a Magistrate, be 
liable to pay a fine not exceeding five hundred rupees. 

11 . Nocofiee shall be gathered, moved, loaded or 
unloaded on any coffee-estate between sunset and sunrise. 

Any person committing a breach of this provision, or 
abetting (within the meaning of the Indian Penal Code) 
such breach, shall, on conviction by a Magistrate, be 
liable to pay a fine not exceeding five hundred rupees ; 

Provided that nothing in section 10 or in this section 
shall apply to the ordinary operations of curing the crop 
on the estate, such as pulping or storing. 

12 . If it shall appear that such gathering, moving, 
loading or unloading was for the purpose of committing a 
theft, the person or persons so engaged shall be liable to 
be charged with theft, or abetment of theft, and be 
proceeded against for such offence under the provisions of 
sections 378 and 379 or sections 107, 108 and 109 of the 
Indian Penal Code, as the case may be. 

13 . It shall be at the discretion of the Magistrate, 
in the case of any persons, not being females, who shall 
be convicted of a second offence under section 9 of this 
Act, to substitute or add corporal punishment under the 
provisions of Act No. VI of 1864 (An Act to authorize the 
punishment of whipping in certain cases), or of any .other 
law for the time being in force in that behalf for or to the 
penalties provided by this Act : 

Provided that such substituted or additional punish- 
ment shall be awarded only in respect of the offence itself, 
and not as an alternative penalty for non-payment of fine. 

14 . All fines paid or levied under this Act shall be 
paid into the public treasury : 

Provided that the Magistrate trying any case under 
this Act may grant the whole or any portion of any fine 
levied therein as rewards to persons furnishing such infor- 
mation as may have led to the conviction of offenders 
under this Act. 




